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t 
ERRATA    in    VOL,   IV. 

Page  13,  line  5,  for  "  Cobne"  read  "  Colonel." 

86,  7,  from  the  bottom,  in  the  lift  of  the  South- 

ampton   Committee,    for   "  Members" 

read  "  Member." 

91,          1  1,  for  "  officers''  read  "  officer." 
93,  2,  for  "  elegibility'  read  "  eligibility" 

98,  7,  from  the  bottom,  for  "  illegibility"  read 

"  ineligibility" 

101,  8,  for  "  49"  read  "  46." 

/&<£  in    the  note  at  the  bottom  for  "  Sir  G. 

"  Covert"  read  "  Sir  W.  Covert." 
103,  6,  for  "  Long"  read  '*  Longe." 

Ibid.          In    the    fame    line,    for    '«  Fletcher"    read 

"  Hatcher." 
106,  At    the    end  of  note   (2)    at  the    bottom, 

infert  "(G.)" 

ill,  6,  for  "(2)"  read  "(')•" 

150,  9,  for  "  Jhtriffi"  read  "  bailiffs." 

159,         n,  from  the  bottom  for  "  iu"  read  "  /»." 
162,          17,  for  •'  Rapine"  read  "  Safin." 
170,  6,  for  "  tontejied"  read  '*  contended.'* 

184,         i  o  ,  for  "  luatfetf  '  read  «  «  wadjet.  " 
244,  9,  from  the  bottom,  for"i769s'read"i46g." 

292,  8,  for'*«r«fvb"  read  "merit." 

352,  3  &  4,  from  the  bottom,  for  *'  oftbeHou/e  itt 

read  *'  ia  the  votes  of  the 


360,  The  firft  note  at  the  bottom  fliould  be  marked 

"(i)"inftead  of  "  (2)." 
Hid.  In    note    (i)    for    "  page  zf  read  "page 

"  279." 
368,  line  6,  from    the  bottom,    after  "  he  is"  infert 

"  by  §  ;." 
372»  i»  from  the  bottom,  for  "then"  read  "/£«»." 


XXXII. 

THE   SE  COND 

C         AS         E 

Of  the  BOROUGH   of 

CRICKLADE, 

In  the  County  of  WILTS. 


VOL.  IV.  B 


The  day  appointed  for  choofing  the  Committee  was 
Tuefday  the  6th  of  February,  but,  an  hundred  mem- 
bers not  being  prefent,  the  Houfe  adjourned  till  the 
day  following. 

On  Wcdnefday,  the  yth  of  February,  the  Committee 
was  chofen,  and  confifted  of  the  following'  Gen- 
tlemen : 

Sir   Tho.  Clavering,     Bart. 
Chairman, 

Sir  George  Robinfon,  Bart. 

Walter  Stanhope,  Efq; 

Vifcount  Middleton, 

Edward  Roe  Yeo,  Efq; 

Sir  Michael  Le  Fleming,  Bart. 

William  I'ervey,  Efq;    . 

William  Lvgon,    Efq; 

Daniel  Lafcelles,   Efq; 

John  Frederick,  Efqj 

Sir  Philip  Hales,  Bart. 

William  Chaytor,  Efqj 

Charles  G<  ring,  Efq; 
NOMINEES. 


Durham  County. 
Northampton. 
Carlifle. 
Whitchurch. 
Coventry. 
Weftmoreland. 
Efex. 

jWorcefterfhire. 
'Northalierton. 
.'NewportjCormvali 
'Downton. 
Penryn. 
Shoreham. 


Of  the  Petitioner st 
William  Adam,  Kfq; 

Of  tie  Sitting  H'lember^ 
George  Johniioiis,  Hfq;  ^Appleby. 

PETITIONERS, 

Six  Perfons,  on  behalf  of  themfelves  and  others,  Elec- 
tors of  the  Borough  of  Cricklade. 
Fourteen  Per!b;is,  on  behalf  of  themfelves,  and  otherr. 
Electors  of  the  faid  Boron   h. 


Samuel  Peach,  Efq</tre. 

COUNSEL 

For  i/Jc  Six  Petitioners. 

Mr.  Mantfield,  Mr.  Graham. 

C  O  U  N  S  E  L 


the  Fourteen 


P<ii:'.. 


Mr.  Darrel. 

COUNSEL 

Per  the  Sitting  Manber. 


Mr.  Bearcroftj 


Mr  .Lee, 


(      3      ) 


THE   SECOND 


E 


Of  the   BOROUGH  of 

CRICKLADE. 

AFTER  the  election  to  fupply  the 
vacancy  for  this  borough,  occa- 
fioned  by  the  death  of  Mr.  Earle,  had 
been  declared  void,  on  the  trial  of  the 
caufe  during  the  laft  feffion  of  Parlia- 
ment (i),  a  new  election  took  place,  on 
the  28th  of  February,  1775,  and  the  four 
following  days.  Samuel  Peach,  Efq; 
John  Dewar,  Efq;  and  Samuel  Petrie, 
Efq;  were  candidates.  •  Mr.  Peach  was 
returned  •,  and  three  petitions  were  pre- 

(i)  Supra,  vol.  i,  p,  314. 

B  z  fen  ted 
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fented  to  the  Houfe,  complaining  that  he 
was  unduly  eleded  and  returned ;  viz. 
one  of  Mr.  Dewar,  and  two  of  two  dif- 
ferent fets  of  voters,  in  the  borough. 

The  feffion  was  over  before  the  trial  of 
thefe  petitions  came  on;  but,  at  the  be- 
ginning of  this  feffion,  within  the  time 
Jimited  for  that  purpofe,  the  fame  perfons 
renewed  their  petitions  (i).  The  day 
appointed  for  taking  them  into  confidera- 
tion  was  Friday,  the  ad  of  February, 
which  was  afterwards  altered  to  Tuefday, 
the  6th  of  that  month  (a),  and  the  Houfe 
not  being  complete  on  that  day,  the 
ballot  took  place  on  Wednefday,  the  .yth 
of  February. 

On  the  7th  of  February,  when  the 
parties  and  their  agents  were  called  in, 
nobody  appeared  on  the  part  of  Mr. 
Dewar.  It  was  fuggefted,  that  he  was 
gone  abroad,  and  that  his  father  was  de- 
lirous  that  his  petition  fhould  be  with- 

(1)  Votes,  31  Oa.  1775,  p.  34,  35,  36, 

(2)  Ibid,  i  Feb.  1776.  p.  225. 

8  drawn; 
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drawn  ;  but  be  did  not  produce  any  autho- 
rity from  his  Ton,  to  make  an  application 
for  that  purpofe  to  the  Houfe.  If  he  had, 
the  fame  difficulty  would  have  arifen  here, 
which  foon  after  happened  in  the  fecond 
cafe  of  Ivelchefter  (i).  When  federal 
petitions  are  prefented,  complaining  of  the 
fame  election  or  ..return,  a  federal  and 
diftincT:  order  is  made  concerning  each, 
appointing  the  fame  day  for  taking  each 
of  them  into  confederation  ;  but,  when  it 
is  found  convenient  to  alter  the  day  firft 
fixed  to  a  fubfequent  one,  the  form  i?, 
firft  to  difcharge  the  federal  orders  before 
made,  and  then  to  make  a  joint  ord^r  for 
taking  all  the  petitions  into  confederation 
on  fuch  fubfequent  day.  This  was  done 
on  the  firft  of  February,  with  regard  to 
the  three  petitions  in  qucflion.  The  form 
will  be  beft  underftood,  by  inferting  the 
words  of  the  votes. 

i  February,    1776.    tl  The  Houfc  was 
"  moved,    that    the   feveral    orders    made 

(l)  Vide  infra. 

B  3  "  upon 
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"  upon  the  31  ft  day  of  Oclober  laft,  for 
"•  taking  into  confideration,  to-morrow, 
<c  the  petition  of  John  Dewar,  Efq;  and 
"  alfo  the  petition  of  the  feveral  perfons 
"  whefe  names  are  thereunto  fubfcribed, 
"  in  behalf  of  thernfdves  and  others  the 
"  electors  of  the  borough  of  Cricklade,  in 
"  the  county  of  Wilts;  and  alfo,  the 
"  petition  of  the  fubfcribers,  electors  of 
"  the  borough  of  Cricklade,  in  the  county 
"  of  Wilts,  in  behalf  of  themfelves  and 
*'  others,  electors  of  the  faid  borough, 
"  feverally  complaining  of  an  undue  elec- 
<c  tion  and  return  for  the  faid  borough, 
"  might  be  read,  and  the  faid  orders  being 
4{  read  accordingly," 

Ordered,  "  That  the  faid  orders  be  dif- 
*'  charged." 

Ordered,  et  That  the  faid  petitions  be 
<c  taken  into  confideration  upon  Tuefday 
"  next,  at  three  of  the  clopk  in  the  after- 
ff  noon  (i)." 

(j)  Votes,  p.  225, 

This 
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This  lad  was  the  order  of  the  day  on 
Wednefday,  the  7th  of  February,  and,  ac- 
cording to  the  flatute  (i),  was  read.  It 
extended  to  all  the  three  petitions;  but,  as 
neither  Mr.  Dewar,  nor  any  counfel  or 
agent  on  his  behalf,  appeared,  the  Com- 
mittee, after  they  were  chofen,  were  only 
fworn  to  try  the  merits  of  the  two  petitions 
of  the  voters. 

On  Thurfday,  the  8th  of  February,  the 
Committee  being  met,  trie  tvvo  petitions 
were  read.  They  are  entered  in  the  votes 
as  follows : 

"  A  petition  of  the  feveral  perfons  whofc 
*'  names  are  thereunto  fubfcribed,  in  be- 
"  half  of  themselves  and  others  the  clec- 
"  tors  of  the  borough  of  Cricklade,  in  the 
"  county  of  Wilts,  was  read;  fetting  forth, 
"  That,  at  the  election  of  a  reprefentative  to 
'*  fcrve  in  Parliament  for  the  laid  borough* 

O      * 

*'  in  the  room  of  Samuel  Peach  and  John 

(l)  ii  Geo,  III.  cap.  42.  §  4. 

13  4  '  "  Dewar, 
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"  Dewar,  Efquires,  John  Dewar,   Samuel 

"  Peach,     and    Samuel    Petrie,    Efquires, 

"  were    candidates ;     and    that    Thomas 

'*  Carter,  a  known  friend  of  the  faid  Mr. 

"  Peach,    and  under  the  direction  of  his 

"  agents,  prefided  as  bailiff  and  returning 

t(  officer  of  the    faid   borough,    to   which 

"  office  the  faid  Carter  was  appointed  by 

fc  Arnold  Nefbit,    Efq;    the  Lord  of  the 

«'  hundred,    or  manor,    of  Cricklade,  and 

«{  friend   to  the  faid  Mr.  Peach,   and  the 

t(  perlon    who    introduced    the   faid    Mr. 

"  Peach  as  a  candidate  for   the  faid   bo- 

"  rough  ;    and  that   the  petitioners,    and 

"'many  others,  duly  qualified,  as  well  by 

*'  the   general   laws   and   cuftoms   of  the 

"  land,  as  by  the  particular  ufage  and  con^ 

a  flitution  of  the  faid  borough,  offered  to 

<c  give  their  votes  for  the  faid  John  Dewar, 

*'  Efq;  but  were  rejected  by  the  faid  re- 

<c  turning  officer,    who,    under  the  direc- 

"  tions  of  the  agents  of  the  faid'Mr.  Peach, . 

"  took  upon  himfelf,   arbitrarily  and  ille- 

<{  gaily,    to    return    the    faid   Mr.  Peach, 

«'  although  the  faid  John  Dewar,  Efq;  had 

'*  a  large 
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"  a  large  majority  of  unqueftionable  legal 
"  votes,  for  the  faid  borough  -}  and  that 
"  the  faid  returning  officer  did,  likewife, 
"  partially  admit  many  votes  for  the  faid 
11  Mr.  Peach,  which  ftood  precifely  in  the 
"  fame  predicament  with  many  which  he 
"  rejected  when  offered  for  Mr.  Dewar  ; 
"  and  did  iikewife  admit  many  perfons  to 
tl  vote  for  Mr.  Peach,  whom  he  ought 
'*  not  to  have  admitted,  feveral  of  whom. 
"  were  the  immediate  and  avowed  agents 
"  of  Mr.  Peach,  having  no  connection 
"  with  the  faid  borough,  but  who,  under 
"  fraudulent  and  colourable  conveyances, 
"  were  admitted  to  vote,  to  the  great  in- 
"  jury  of  the  rights  and  franchifes  of  the 
(c  petitioners,  and  others,  the  electors  of  the 
"  faid  borough;  and  that,  by  thefe,  and 
"  other  undue,  corrupt^  and  illegal  prac- 
"  tices,  the  faid  Samuel  Peach,  Efq;  did 
*'  prbcure  himfelf  to  be  returned  a  repre- 
"  fentative  to  Parliament,  in  manifeft  in- 
"  jury  to  the  rights  of  the  electors,  and  in 
"  open  violat/on  of  the  law  and  confti- 
*'  tution  of  Parliament :  and  therefore 

«  praying, 
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«'  praying,  that  the  freedom  of  election 
<f  may  be  reftored,  and  that  the  faid  Mr. 
"  Dewar  may  be  received  as  duly  elected  ; 
«<  and  that  the  Houfe  will  grant  them  fuch 
"  other  relief  and  redrefs  as  they  mail 
«<  think  meet  (i)." 

This  was  the  petition  of  the  fix. — 

«c  A  petition  of  the  fubfcribers,  elec- 
"  tors  of  the  borough  of  Cricklade,  in 
"  the  county  of  Wilts,  in  behalf  of  them- 
"  felves  and  others,  electors  of  the  faid 
'*  borough,  was  alfo  read:  fetting  forth, 
"  That,  at  the  laft  election  of  a  burgefs  to 
44  ferve  in  Parliament  for  the  faid  borough, 
"  in  the  room  of  William  Earle,  Efq;  de- 
"  ceafed,  Samuel  Peach,  John  Dewar,  and 
"  Samuel  Petrie,  Efquires,  were  can* 
"  didates;  and  that  Thomas  Carter, 
"  bailiff  of  the  faid  borough,  who  pre- 
<c  fided  as  returning  officer  at  the  faid  elec- 
"  tion,  during  the  poll,  acted  with  the 
«c  greateft  partiality  in  favour  of  the  faid 

(0  Votes,  p.  35. 

"  Samuel 
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c<  Samuel  Peach,  rejecting  the  votes  of 
'*  many  who  had  an  undoubted  right  to 
"  poll,  and  who  tendered  their  votes  for 
cc  the  faid  John  Devvar,  or  the  faid  Samuel 
"  Petrie ;  and  admitting  many  to  poll  for 
"  the  faid  Samuel  Peach,  who  were  in  the 
"  fame  predicament  with  thofe  who  were 
"  refufed  to  be  admitted  for  the  other  can- 
"  didates,  as  well  as  many  others  who  had 
"  no  right  to  vote  at  all ;  and  thus,  in  a  moft 
*'  arbitrary,  illegal,  and  unwarrantable  man- 
<c  ner,  depriving  great  numbers  of  the  elec- 
<{  tors  of  the  faid  borough  of  their  right 
"  and  franchife,  which  they  had  hereto- 
**  fore  exercifed  for  time  immemorial  j  and 
c<  that  by  thefe,  and  other  undue  fr affices, 
"  the  faid  Samuel  Peach  has  been  unjuftly 
<c  returned  to  ferve  for  the  faid  borough, 
'*  though  not  duly  elected,  in  defiance  of 
"  law,  and  grofs  violation  of  the  freedom 
<f  of  election  ;  and  that  the  petitioners  pre- 
"  fented  a  petition  to  the  Houfe  the  iafl 
"  feffion  of  Parliament,  fetting  forth  thefe 
c'  particulars,  but  which  was  not  then 
**  heard ;  and  therefore  praying  the  Houfe 

«  to 
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<c  to  take  the  premifes  into  confideration, 
'*  and  to  grant  them  fuch  relief  as  to  the 
«  Houfe  (hall  feem  juft  (i)." 

This  was  the  petition  of  the  fourteen. 

There  is  no  lad  determination  of  the 
right  of  election  in  this  borough ;  but  the 
following  entries  in  the  Journals  on  that 
fubjed:  were  read  (A). 

i  April,  1689,  '"  Colonel  Birch  re- 
"  ports  from  the  Committee  of  elections 
"  and  privileges,— 

"  That  it  was  agreed  by  the  counfel  on 
"  both  fides,  that  the  right  of  ele&ion  was 
'*  in  the  freeholders  and  copyholders  of  the 
"  borough-houfes,  and  leafeholders  for  any 
"  term  not  under  three  years :  only  the 
ts  counlcl  for  Mr.  Webb  (the  fitting  mem- 
*«  ber)  alleged,  they  ought  to  be  porTefiTed 
"  of  aneftate  in  their  own  right,  and  not  in 
"  right  of  their  wives  (2)." 

After  fome  witnefies  had  been  examined, 
who  proved  the  ufage  in  favour  of  perfons 

(i)  Votes,  p.  35,  36. 

(aj  Journ-  vol.  x.  p.  72.  col.  i, 

having 
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having  eftates  in  right  of  their  wives, 
Webb's  counfel  waved  their  objection  to 
them  (i),  and  there  was  no  queftion  left 
concerning  the  right  of  election. 

• 

22  February,  1695-6.  "  Colone  Gran- 
"  ville  reports  from  the  Committee  of 
"  privileges  and  elections  (2), 

"  That  it  was  agreed^  that  the  right  of 
<c  election  (for  Cricklade)  was  in  the  free- 
"  holders,  copyholders,  and  leafeholders, 
"  for  not  lefs  than  three  years  (3)." 

In  the  years  1698,  1710,  1713,  1720, 
and  1722,  it  appears,  that  petitions  were 
prefented,  complaining  of  undue  elections 
and  returns  for  this  borough  j  but  there  is 
nothing  faid  in  any  of  them  touching  the 
right  of  election. 

The  numbers  on  the  poll,  as  produced 
by  the  returning  officer,  were  as  follows  : 

(1)  Journ.  vol.  ::.  p.  72.  col.  2. 

(2)  Journ.  vol.  xi.  p.  461.  col.  i. 

(3)  Ibid.  col.  2. 

For 
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For  Peach         —         —         54 
For  Dewar  41 

For  Petrie          —         —          6 

Majority  in  favour  of  Peach ")      j 
over  Dewar  3 

The  counfel  for  the  petitioners  propofed, 

I.  To  eftablifti  a  great  many  votes  as 
legal,  which  had  been  tendered  for  Dewar, 
and  had  been  rejected ;  and  alfo  to  difqua- 
lify  others,  which  had  been  received  for 
Peach, — fo  as  to  leave  a  clear  majority  for 
Dewar. 

I  f.  To  prove  fuch  mifconducl:  in  the  return- 
ing officer,  as  to  call  for  a  fpecial  report 
from  the  Committee. 

III.  To  prove  bribery  on  Peach,  by  his 

agents,  fo  as  to  difqualify  him  from  being 
able  to  retain  his  feat. 

Ift  Head.]  The  right  of  election  was 
allowed  on  both  fides  to  be  as  exprefled  in 

the 
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the  general  terms  of  the  two  agreements  of 
1689  and  1695. 

But  the  petitioners  contended, 

1.  That  the  boundaries  of  the  borough 
extend  beyond  the  line  adopted  on  the  part 
of  the    fitting    member;    and   that  feven 
houfes,  for  which  votes  had  been  tendered 
in  favour  of  Dewar,   and  rejected  on  the 
ground  of  their  being  without,  are  within, 
the  boundaries. 

2.  That   it     is  not   neceflary    that   the 
houfes,  for  which  votes  are  claimed,  fhould 
either  be  ancient  houfes,  or  built  on  ancient 
fcites,  but  that   a    fufficient  eftate,  in  any 
houfe  within  the  borough,  gives  a  right  to 
vote. 

3.  That  leafeholders  for  a  term  of  three 
years,  or  more,  determinable  on  a  life  or 
lives,  and  perfons  having  leafes  for  that  or 
a  longer  term,  granted  by  leffors,  who  have 
themfelves  leafes   for  three  or  more  years, 
but  determinable  on  a  life  or  lives,  have  a 
right  to  vote. 

4.  That  all   the  three  clafles  of  voterss 
viz.  freeholders,  copyholders,  and  leafehold- 

7  er»» 
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ers,  and  muft  have  refided  40  daysin  theplace, 
before  the  election,  and  muft  be panjbioners. 
The,  counfel    for    the   fitting    member 
infifted, 

1.  That  the  boundaries   of  the  borough 
are  according  to  certain  limits  which  they 
pointed  out,  and  which  exclude  the  feven 
houfes  in  queftion. 

2.  That  no  houfes  give  a  right  to  vote 
except  ancient  houfes,  or  new  houfes  built 
on  ancient  fcitesj    and  that  what  are  called 
new  houfes  give  no  right  to  vote. 

3.  That  no  leafeholder  can  vote  unlefs 
his  leafe  be  for  three  or  more  years  cer- 
tain y  from  a  lefTor  who    has    an    abfolute 
eft  ate  for  three  or  more  years  certain^  and 
not  determinable  on  lives. 

4.  That  refidence  of  40  days  before  the 
election  is   neceifary  only  to  qualify  thofe 
who  claim    to   vote  as  leafeholders,  and  is 
not    required  in  freeholders   and  copyhold" 
ers ;  and  that  legal  fettlements  are  not  ne- 
ceflary  to  any  voters. 

Befides  the  evidence  brought  by  the  pe- 
titioners to  prove   the  four  points  which 

they 
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they  wanted  to  eftablifh  in  order  to  make 
out  the  firft  head  of  their  charge,  they  pro- 
duced a  great  deal  of  other  evidence  to 
fubllantiate  the  rights  of  many  individual 
voters  who  had  been  rejected,  as  claiming 
for  fplit  tenements,  as  not  having  leafes 
for  three  or  more  years,  or  for  other  rea- 
fons ;  and  alfo  to  difqualify  certain  voters, 
who  had  polled  for  the  fitting  member^ 
as  not  having  bona  fide  eftates,  but  only 
fuch  as  were  occafional  and  fraudulently 
granted,  for  the  purpofe  of  creating  votes  at 
the  eledion. 

After  the  evidence  for  the  petitioners 
was  clofed,  the  counfel  for  the  fitting  mem- 
ber informed  the  Committee  that,  if  they 
fhould  decide  the  general  quefUons  which 
have  been  ftated,  the  parties  would  pro- 
bably agree  about  the  majority  of  votes 
according  to  their  decifions,  which  would 
render  it  unnecelTary  for  them  to  determine 
upon  the  votes  which  flood  on  particular 
grounds.  That,  at  leaft,  if  all  the  propo- 
litions  contended  for  by  the  petitioners 
fhould  be  eftablifhed  by  the  Committee, 

VOL.  IV.  C  the 
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the  fitting  member  would  acknowledge  the 
majority  to  be  in  favour  of  Dewar*  and, 
on  the  other  hand,  if  all  the  propositions 
infixed  on  by  them  on  the  part  of  the 
fitting  member  mould  be  confirmed,  the 
majority  muft  be  with  him.  That  if  the 
Committee,  therefore,  mould  firft  come  to 
ipecial  refolutions,  fettling  the  right  of 
election,  they  would  probably  abridge  their 
own  trouble,  and  the  expence  of  the  par- 
ties, and  would  alfo,  by  a  judicial  decla- 
ration of  that  right,  in  a  borough  where 
there  is  no  laft  determination  of  the  Houfe, 
afcertain  the  law  of  the  place,  and  prevent 
future  contefts. 

The  counfel  on  the  other  fide  concurred 
in  defiring  to  have  the  right  of  eledion  fpe- 
cially  afcertained,  and  agreed  that,  if  all 
the  points  were  again!!  them,  Peach  would 
have  a  majority. 

The  Committee,  aflented  to  the  propofal. 

In  the  arguments,    therefore,    on   both 
fides,  the  counfel  confined   themfelves  to 
obfervations  on  the  evidence  as  to  the  gene- 
ral points ;  and,  in   the  event,  the  Com- 
I  mittee 
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mittce  were  not  called  upon  to  decide  con- 
cerning any  of  the  votes  which  flood  on 
particular  grounds.  For  this  reafon,  I  have 
not  thought  it  neceffary  to  preferve  what 
was  proved  concerning  thofe  votes ;  but  I 
have  been  careful  to  flate  very  fully  all  the 
evidence  that  was  given  on  the  different 
queftions  concerning  the  right  of  elec- 
tion (B). — Previous,  however,  to  the  ac- 
count of  the  evidence,  it  will  be  proper  to 
mention  what  was  admitted  on  both  fides, 
relative  to  the  borough  of  Cricklade,  viz. 

That  it  is  a  borough  by  prefcription, 
but  not  incorporated.  That  the  bailiff  of 
the  manor  of  Cricklade  is  the  returning 
officer.  That  the  bailiff  and  conflables  of 
the  borough  are  chofen  yearly  at  the  Mi- 
chaelmas court-leet,held  in  the  borough,  be- 
fore the  fteward  of  the  manor  of  Crick- 
lade. That  there  is  a  fmaller  manor  in 
the  borough  called  the  manor  of  Abingdon 
Court,  which  is  fubordinate  to  the  other, 
and  is  held  of  the  dean  and  chapter  of 
Salifbury,  for  99  years  determinable  on 
lives.  That  there  are,  alfo,  in  the  borough 
C  2  charity 
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charity  eftates  held  of  the  feoffees  of  the 
chanty,  for  terms  deterrninable  on  lives. 
That  the  houfes  in  the  borough  are  chiefly 
held  either  in  freehold,  in  copyhold,  on 
leafes  for  99  years  deterrninable  on  lives, 
on  leafes  for  terms  abfolute  of  three  or 
more  than  three  years,  and  on  leafes  for 
terms  of  three  or  more  years  under  lefTees 
for  99  years  deterrninable  on  lives.  That 
Mr.  Nefbit,  lord  of  the  manor,  (the  other 
member  for  the  borough)  was  the  active 
and  avowed  friend  of  Mr.  Peach,  and  fup- 
ported  him  with  all  his  intereft.  That  the 
appointment  of  the  bailiff  is  very  much  in 
Mr.  Nefbit's  power. 

FIRST    POINT. 

The  feven  houfes  which  were  alleged, 
by  the  counfel  for  the  petitioners,  to  be 
within  the  borough,  and  denied  to  be 
within  it  by  the  counfel  for  Peach,  lie  con- 
tiguous to  each  other,  on  the  eaft  fide  of  the 
borough,  and  are  built  in  a  flrait  line  front- 
ing the  fame  way.  At  the  time  of  the 
eledion  they  were  in  the  occupation  of  the 

fol- 
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following  persons :  Thomas  Bound,  Tho- 
mas Kilmafter,  fen.  Richard  Liddel,  Wil- 
liam Mabfon,  John  Pound,  Robert  Strange, 
and  William  Wakeneld. 

EVIDENCE 

Of  the  witnefTes  called  by  the  counfel 
for  the  petitioners. 

William  Archer — faid,  He  was  fixty-five 
years  of  age ;  and  was  born  in,  and  never  a  year 
out  of  Cricklade.  Had  heard  ancient  people, 
then  dead,  and  particularly  his  father,  who 
had  been  dead  40  years,  fay,  that  the  limits 
of  the  borough  extend  on  the  eaft  to  a  cer- 
tain ftone,  which  (as  well  as  the  others 
mentioned  afterwards)  is  called  a  Meetv 
flone;  on  the  weft,  to  another  ftone  on 
Horfeley-down ;  on  the  fouth,  to-  a  ftone 
at  a  gate  belonging  to  one  Stephen  Weft ; 
and,  on  the  north,  to  a  bridge  called  Wea- 
ver's Bridge.  That  he  was  conftable  in 
1761.  That  Thomas  Bound's  houfe  was 
built  in  1732,  and  has  always  been  in  the 
family  of  the  Bounds.  That  he  had  heard 
ancient  people  fay  it  was  in  the  borough, 
C  3 
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and  had  always  underftood  it  to  be  Co.  That 
he  had  always  underftood  that  the  Bounds 
had  voted  for  it,  and  that  Thomas  Bound 
had,  but  could  not  fay  whether  he  had  feen 
him  vote.  He  gave  nearly  the  fame  ac- 
count of  Thomas  Kilmafter's  houfe,  ex- 
cept that  he  did  not  mention  the  time 
when  it  was  built.  He  alfo  faid  the  fame 
as  to  Richard  Liddel's,  and  added,  that,  36 
years  ago  he  went  with  Wellbore  Ellis, 
Efq;  to  folicit  votes,  and  went  to  that 
houfe.  That  he  faw  the  pofleffor  at  the 
poll  on  that  occafion,  but  did  not  know 
whether  he  voted.  He  gave  the  fame  evi- 
dence concerning  the  houfes  of  William 
Mabfon,  John  Pound,  Robert  Strange,  an4 
William  Wakefield,  as  concerning  that  of 
Liddel.  He  faid  that  Wakefield  is  the 
owner  of  the  houfe,  but  did  not  live  in 
it  at  the  time  of  the  election.  That  one 
Mifflin  lived  in  it. 

On  his  crofs-examination  on  this  fob- 
jedt  he  faid,  He  never  had  gone  in  a  pro- 
ceffion  round  the  bounds  himfelf,  but  he 

had 
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had  heard  that  it  had  been  done  once  or 
twice  in  his  time. 

Jobn  Skilling— — faid,  He  was  fixty-one 
years  of  age,  ajid  had  known  the  borough 
of  Cricklade  fifty  years.  That  he  had  per- 
formed watch  and  ward  upwards  of  forty 
years  ago,  and  that,,  according  to  the  charge 
given  at  that  time,  Thomas  Kilmaf- 
ter's  houfe  was  within  the  borough-Irene, 
(cr  Kilmafters  houfe  is  the  laft  in  the 
line  of  the  7 — if  it  is  within  the  boun- 
daries the  others  muft  be  fo.)  That  he  al- 
ways underftood  that  the  houfes  of  Tho- 
mas Bound,  Thomas  Kilmafter,  Richard 
Liddel,  William  Mabfon,  John  Pound, 
Robert  Strange  and  William  Wakefield 
were  within  the  borough. 

On  his  crofs-examination  he  faid,  That 
he  receivrtl  the  charge  for  performing 
watch  and  ward  from  the  conftable.  That 
his  office  was  the  fame  with  that  of 
watchman  in  London.  That  the  confta- 
bles  are  appointed  at  the  leet,  to  adl  within 
the  liberties  of  the  borough.  That  he  un- 
C  4  .derftood 
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4erftpod  that  their  power  is  only  within  the 
limits  of  the  borough,  and  does  not  ex-: 
tend  all  over  the  parifh  ;  and  that  the  con- 
ftable  cannot  ferve  a  warrant  in  the  tyth- 
jng  of  Ckelworthj  (which  is  contiguous 
to  the  part  of  the  borough  in  queftion) 
without  carrying  it  to  the  tything-man — 
He  faid,  he  had  never  gone  the  boundaries 
of  the  borough. 

John  Crews-, faid,  He  had  known  the 

borough  of  Cricklade  forty  years.  That 
he  was  born  there.  That,  ever  fince  he  re- 
membered, the  feven  houfes  in  queftion 
were  accqunted  to  be  Within  the  borough. 
That,  according  to  the  charge  of  the  con- 
ftable  in  fetting  the  watch,  the  boundary, 
on  that  fide,  is  the  corner  of  a  wall  be- 
low Kilmafter's  houfe.  That  the  charge 
was,  that  they  fhould  walk  to  the  boundaries 
of  the  borough,— to  that  wall, — to  a  gate 
pear  Stephen  Weft's, — to  Horfeley-  down, — r 
and  to  New-bridge  or  Weaver's-bridge — 
(K^  Weaver's-bridge  is  in  the  fame  ftrait 
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line,  but  a  great  way  beyond  New-bridge, 
northward,  on  the  road  to  Cirencefter.) 

On  his  crofs-examination  he  faid,  He 
believed  the  conftable's  power  extends  only 
to  the  limits  of  the  borough.  That  the 
tything-man  never  fuffers  him  to  go  be- 
yond thole  limits.  That  he  could  not  fay 
he  knew  any  jnftance  where  the  tything- 
jnan  had  taken  from  the  conftable  a  war- 
rant which  was  to  be  executed  without 
the  boundaries  of  the  borough.  That  he 
frimfelf  never  ferved  any  borough  office  *, 
and  knew  what  he  had  faid  only  from 
others.  That,  as  to  the  feven  houfes,  they 
were  always  reputed  to  give  votes.  That 
he  did  not  remember  Bound,  or  any  on.e 
elfe,  ever  actually  voting  for  his  houfe. 
That  he  never  knew  Kiloiafter's  vote  re- 
jected, till  the  laft  election.  That  he  him- 
felf  had  voted  at  five  or  fix  elections,  and 
remembered  feveral  that  were  contefted. 
That,  when  he  performed  watch  and  ward, 

*  He  muft  have  meant  that  he  never  ferved  the 
office  of  bailiff 'or  con/table* 
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he  was  ordered  by  the  conftable  to  go  to 
the  places  he  had  mentioned.  That  they 
were  to  walk  thither  along  the  ,flreets — 
That  he  had  never  gone  in  proceffion 
round  the  boundaries. 

John  Haynes—hid,    He  was   fixty-four 
years  of  age ;  was   born,  and  had  always 
lived,    at    Cricklade;    was    conftable  two 
years  j  and  had  ferved  the  office  of  bailiff. 
That  his  power  as  conftable,  as  he  always 
understood   it,    extended,    fouthward  to  a 
ftone  near  Stephen  Weft's  gate,  weftward 
to  a  ftone  near  Horfeley  down,  northward 
to  Weaver's-bridge,  eaftward  to  the  bottom 
of  a  ftone  wall   leading  to  the  river  Ifis. 
That   thefe    he  apprehended   were  the  li- 
mits   of  the  borough.      That   he    never 
executed    any  warrants    beyond   thofe   li- 
mits.    That    he   took  the  limits  of    the 
manor   and    of    the     borough   to    be    the 
fame.     That  he  had  heard  ancient  people 
fay  the  boundaries  were  as   he  had  men- 
tioned.    That  he  remembered  fix  or  feven 
elections,    and   feveral    of   them    warmly 

contefted, 
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contefted,  and  that  all  the  houfes  within 
the  Meer-fione,  on  the  eaft,  have  always 
been  confidered  as  giving  a  right  to  vote. 

On  his  crofs-examination  he  faid,  He 
had,  when  conftable,  ferved  ten  or  twelve 
procefTes  in  the  borough.  That  he  had 
apprehended  perfons  within  the  houfes  faid, 
on  the  part  of  the  fitting  member,  to  be 
without  the  borough.  That  he  remem- 
bered a  proceffion  round  the  boundaries 
above  thirty  years  ago.  That  many  went 
round  at  that  time,  but  that  he  did  not 
go.  That  there  is  a  bank  within  the  bo- 
rough, which  is  laid  to  have  been  thrown 
up  during  the  Roman  wars,  but  that  he 
never  underftood  it  to  be  the  boundary, 
and  that  it  cuts  oft  part  of  St.  Mary's  pa- 
rim,  which  is  deemed  to  be  within  the  bo- 
rough. That  he  always  underftood  that 
the  limits  of  the  borough  and  manor  are 
the  fame,  and  that  the  lord  cf  the  manor 
has  no  jurifdidtion  without  the  borough. 
That  the  bank,  or  mound,  extends  to  within 
about  thirty  yards  of  the  eaftern  boundary. 
That  the  feven  houfes  are  without  the 

mound. 
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mound.  But  that  he  remembered  that,  when 
he  ferved  on  the  watch,  the  conftable  or- 
dered him  to  watch  to  the  bottom  of  the 
wall  where  the  Meer-ftone  ftands,  and  alfo 
to  the  other  ftones  he  mentioned.  That  the 
Meer-ftone  is  fometimes  called  theborough- 
ftone.  That  the  general  report  has  always 
been,  that  the  mound  was  a  Roman  encamp- 
ment, but  that  he  had  never  heard  of  any 
thing  being  dug  out  of  it.  That  it  does 
not  extend,  in  any  part,  beyond  the  limits 
of  the  borough.  That  the  conftables  are 
chofen  by  a  jury,  at  the  court  of  the  lord  of 
the  manor.  That  the  jury  take  a  furvey 
of  the  borough.  That  he  had  gone  with 
them  on  thofe  occafions,  and  they  al- 
ways went  to  the  boundaries  which  he 
had  defcribed.  That  he  had  known  nui- 
fances,  without  the  mound,  prefented  by  the 
jury,  as  within  the  bounds  of  the  manor,-— 
one  about  the  road  being  out  of  repair,  about 
twelve  years  ago.  That  he  had  known 
perfons  vote  for  the  feven  houfes  at  two 
contefted  elections,  and  never  heard,  till 
now,  of  their  being  reje6ted.  That  he  had 

never 


CRICKLADE,  lid.       29 

never  known  the  occupiers  of  any  of  the  fe- 
ven  ferve  on  juries,  but  that  he  had  known 
perfons  living  beyond  the  mound,  on  the 
fouth  fide  of  the  borough,  ferve  on  juries 
and  in  the  office  of  conflable ;  and  that  he 
remembered  one  inftance  of  this  fince  Mr. 
Nefbit  was  lord  of  the  manor.  That  it 
never  was  cuftomary  to  put  perfons,  who 
lived  without  the  borough,  on  the  jury,  or 
to  appoint  them  to  any  borough  office. 
That,  when  he  was  conftable,  he  always 
charged  the  watch  to  go  to  the  boundaries 
he  had  mentioned. 

Jonathan  White — faid,  He  was  aged  up- 
wards of  fixty  -,  had  lived  fifty  years  at 
Cricklade ;  and  ferved  the  office  of  bailiff 
at  the  election  in  1761,  which  was  con- 
tefled;  Mr.  Gore,  Mr.  Nefbit,  and  Mr. 
Earle  being  candidates.  A  paper  was  fhewn 
to  him,  which  he  faid  was  a  copy  of  the 
poll  which  he  took  on  that  occafion.  He 
faid,  he  had  then  acted  on  this  principle, 
that  all  the  houfes  within  the  borough 
gave  good  votes.  That  Thomas  Bound, 

Thomas 
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Thomas  Kilmafter,  Richard  Liddel,  William 
Mabfon,  John  Pound,  Robert  Strange,  and 
William'  Mifflin  (for  Wakefield's  houfe) 
voted  for  the  feven  houfes  in  queftion,  and 
that  no  objections  were  made  to  them.  That 
the  general  opinion  always  had  been,  that 
thofe  houfes  gave  a  right  to  vote,  as  being 
freeholds,  and  within  the  borough.  That 
the  boundaries  are,  to  the  north,  Weaver's 
bridge,  to  the  fouth,  a  ftone  near  Stephen 
Weft's  gate  *,  to  the  eaft,  a  ftone  at  the 
corner  of  Kilmafter's  garden,  to  the  weft, 
a  place  called  Horfeley  down.  That  he  had 
ferved  the  office  of  conftable,  but  that  no 
watch  was  then  kept.  That  the  fteward 
of  the  manor  has  the  choofing  of  the 
bailiff. 

William  Giles — faid,  He  was  aged  feventy- 
five,  and  had  known  Cricklade  ever  fince  he 
was  born.  He  gave  the  fame  account  of  the 
boundaries  of  the  borough  as  the  former 
witnefs  had  given,  except  that,  on  the 

*  Some  of  the  witneffes  called  Weft's  gate,  Wef- 
ton's  gate. 

north- 
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north-fide,  he  faid,  the  borough  terminat- 
ed at  New-bridge;  and  that  there  was  a 
(tone  there  to  mark  the  boundary.  He  faid, 
he  had  been  conftable  during  the  rebellion 
in  Scotland,  and  then  gave  the  charge  to  the 
watch,  as  he  had  received  k  himfelf,  viz. 
to  go  to  the  limits  he  had  mentioned.  That 
he  had  ferved  on  a  jury  at  the  court  leet, 
and  that  the  jury  went  round  to  the  ftones 
and  places  he  had  mentioned,  to  fee  that 
there  wQre  no  nuifances. 

George  Simmonds — faid,  He  was  fifty- eight 
years  of  age,  and  had  known  Cricklade 
upwards  of  fifty  years.  That  he  had  ferved 
the  office  of  conftable  ;  and,  in  that  capa- 
city, had  executed  warrants,  according  to 
the  boundaries  defcribed  by  William  Giles, 
(northward  only  to  New-Bridge)  and  that 
he  had  alfo  watched  to  thofe  boundaries. 

Morgan  Byrt faid,  That  the  houie, 

ia  right  of  which  one  James  Vincent  had 
voted  (for  the  fitting  member),  is  without 
the  mound,  but  had  always  been  deemed  to 
give  a  vote.  That  he  made  a  map  of  the 

borough 
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borough  about  two  or  tbree  years  before  the 
election,  which  he  had  copied  from  the 
Purveyor's  plan.  That,  in  imitation  ofthat 
plan,  he  had  in  his  map  (which  was  pro- 
duced) called  the  mound,  the  boundary  of 
the  borough,  but  did  not  know  it  to  6efo. 
That  fome  faid  it  was,  and  fome  not. 
That  it  had  of  late  been  called  the  borough- 
bank;  but  that  he  "had  never  heard  it  called 
fo  till  lately.  That  it  is  thought  to  have 
been  formerly  a  fortification.  That,  be- 
fides  Vincent,  there  were  feveral  others 
who  voted  for  the  fitting  member,  in  right 
of  houfes  without  the  bank ;  and  he  named 
fome  of  them,  whofe  houfes  lay  without  it, 
on  the  north-fide  of  the  borough,  where  he 
faid  Mr.  Nefbit  had  a  great  many  houfes. 
That  the  bank  is  plainly  to  be  feen,  ex- 
cept where  the  ftreets  are. 

It  was  proved,  that  fix,  of  ^the  feven  per* 
fons  who  had  claimed  to  vote  for  the  houfes 
in  queftion,  were,  and  had  been,  in  poffeflion 
a  confiderable  time  before  the  election  j  and 
the  counfel  for  the  petitioners  admitted,  that 
Wakefield  was  not  in  pofleffion  at  the  time 
of  the  election. 

EVI- 
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EVIDENCE 

Of  the  witnetfes  called  on  the  part  of  the 
fitting  member. 

William  Saunders faid,  He  was  feventy- 

four  years  of  age  ;  was  born  at  Cricklade  j  and 
had  lived  there  the  greater!  part  of  his  life, 
except  the  laft  ten  or  eleven  years.  That 
he  had  ferved  once  on  a  jury,  but  never 
went  with  the  annoyance  jury.  That  he 
had  been  intimate  with  Richard  Byrt, 
grandfather  to  Morgan  Byrt,  who  was  up- 
wards of  feventy  when  he  died,  and  who  had 
given  him  the  following  account  of  the 
boundaries  of  the  borough.  That,  on  the 
fouth-fide,  by  the  caufeway  leading  to 
Burton-ftone,  there  is  a  flone  called  the 
borough-done,  which  is  the  fouth  boun- 
dary,— (that  this  had  been  confirmed  by  the 
witnefs's  father).  That,  eaft ward  from  that 
ftone,  the  boundary  crolTes  a  lane,  into 
what  is  called  Paul's  croft,  and  is  diftin- 
guiflied  by  a  bank  called  the  borough- 
bank.  That  then,  turning  northward,  and 
including  the  houfe  of  one  Townmend,  it 
crofles  Calcut  lane,  into  Dennis's  ground, 

VOL,  IV.  D  where 
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where  the  bank  appears  again,  and  then  runs 
to  Abingdon  Court.    That,  from  Calcut  lane, 
the    boundary,    leaving   the    bank,    croffes 
over  to  Hatchet  green,   then  goes  north- 
ward to  New  bridge,  and  thence  to  a  place 
called  Horfeley  down.    That,  from  Horfeley 
down,  it  goes  fouthward  about  a  furlong, 
down    a   lane,    by    the  parfonage   ground, 
which  it  leaves  within  the  borough  j  and, 
laftly,    runs    eaftward,    acrofs   a   green    or 
eommon,  to  the  fouth  ftone.     He  was  not 
clear,  whether  the  boundary,    in   croffing 
Calcut  lane,    excluded   the  houfes    of  the 
Stranges.   (There  is  a  houfe  of  John  Strange 
i«  the  fame  row  with  the  feven  in  queftion, 
and  next  to  that  of  Robert  Strange,  but  on 
the  borough  fide.)     He  faid,  that,  by  the 
cuftom  of  the  borough,   every    inhabitant 
takes  it  in  his  turn,  to  make  a  lift  of  the 
inhabitants  within  the  borough.     That  Mr. 
Byrt  had  always  told  him,  that  the  houfes 
in  Calcut   lane,   without   the  line  he  had 
defcribed,  were  without  the  borough ;  and 
that  Byrt  always  directed  the  inhabitants  of 
thofe  houfes  to  go  to  another  court.     That 

he 
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he  (the  witnefs)  had  been  in  court,  and  feen 
them  (truck  off  the  lift,  feveral  times.  That 
they  had  indeed  been  feveral  times  called 
to  the  court  by  the  fteward  -y  but  that  it  was 
always  during  the  abfence  of  Mr.  Byrt,  who 
never  allowed  that  they  were  within  the 
borough,  but  faid  they  belonged  to  the 
tything  of  Chelworth. 

On  his  crofs  examination  he  faid,  That, 
from  Abingdon  Court  to  New-bridge,  the 
boundary  is  marked  by  the  riyer.  That  it 
croffes  the  river  at  Town- brook,  near  the 
Horfe  Pool.  That  he  had  never  gone  the 
boundaries.  That  he  never  knew  the  men, 
who  lived  in  thofe  houfes  in  Calcut  lane 
which  his  line  excludes,  ferve  on  juries. 
That  they  might  come  to  the  court  as  other 
people  did,  to  hear.  That  he  had  lived  in 
London  for  the  laft  eleven  years,  and  did  not 
know  the  gentlemen  concerned  in  this'elec- 
tion.  That  old  Mr.  Byrt  had  great  influence. 
That  he  had  known  him  direct  the  iteward 
to  ftrike  off  names  from  the  lift  ;  but  that 
the  inhabitants,  for  the  moftpart,  put  them 
on  again.  That  he  never  was  prefent  at 
D  2  any 
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any  contefted  election.  That  the  houfes  in 
queftion  were  built  fince  an  election  which 
happened  after  the  fouth-fea  affair.  That 
he  believed  they  were  built  with  a  view  to 
make  votes.  That  it  had  been  difputed 
whether'they  were,  or  were  not,  within  the 
borough  ;  but  that  the  moil  general  opinion 
was,  that  they  were  not.  That  the  mound 
is,  and  has  been,  for  feveral  years,  called  the 
borough-bank  ;  but  that  it  is  not  considered 
as  the  boundary  of  the  borough.  That 
Strange's  houfe  was,  as  nearly  as  pofTible,  on 
the  borough-bank;  but  that,  if  there  was 
any  difference,  it  was  rather  more  without 
than  within  it. 

JohnMifflin faid,He  was  feventy-four 

years  of  age;  and  was  born,  and  had  lived  many 
years,  in  Cricklade.  That  he  had  lived  the 
laft<thirty  years  in  London,  but  had  been  at 
Cricklade  lately  a  great  many  times.  He 
gave  an  account  of  the  boundaries  of  the  bo- 
rough, nearly  the  fame  with  that  given  by 
the  former  witnefs,  but  lefs  diftincl:.  He 
faid,  he  never  had  been  conflable,  nor  kept 

watch 


CRICKLADE,    lid.        37 

watch  and  ward ;  and  that  he  had  never 
gone  round  the  boundaries.  That  it  was 
forty  years  fince  he  firft  left  Cricklade ;  but 
that  he  had  been  backwards  and  for- 
wards fince  j  -and  had  voted  there. 

Such  was  the  evidence  given  on  both 
fides  with  regard  to  the  boundaries  of  the 
borough. 

SECOND   P  O  I  N  T,  viz. 

Whether  all  houfes  within  the  borough, 
the  eftates  in  them  being  fuch  as  are  re- 
quired, give  a  right  to  vote,  or  only  an- 
cient houfes,  and  fuch  as  are  built  on  ancient 
fcites. 

EVIDENCE 
Of  the  witnefTes  called   by  the  counfel  for 
the  petitioners. 

William  Archer  (i) — faid,  He  had  known 
owners  of  new  houfes  vote,  and  never  knew 
them  rejected,  till  the  la  ft  election.  That 
Oliver  Adams's  houfe,  in  the  middle  of  the 
borough,  which  has  not  been  built  twenty 
years,  Thomas  Barrett's,  alfo  in  the  middle 

(i)  Supra,  p.  21. 

D  3  of 
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of  the  borough,  William  Fry's,  built  in  1720, 
Mark  Fyke's,  built  about  thirty-one  years 
ago,  Edward  Snell's,  built  in  1720,  John 
Strange's,  contiguous  to  Robert  Strange's, 
Neville  Simmonds's,  built  twenty  years  ago, 
and  John  Tinfon's,  built  about  fifty  years 
ago,  (feveral  of  which  are  in  Calcut  lane, 
and  in  the  fame  row  with  the  feven  houfes,) 
have '  always  been  underftood  to  give  a 
right  to  vote. 

On  his  crofs-examination,  he  faid,  That, 
a  little  before  fome  of  thofe  houfes  were 
built,  there  had  been  a  fire  j  but  that  that  was 
not  the  reafon  of  their  being  built,  they 
being  fituated  at  the  diftance  of  a  furlong 
from  the  place  where  the  fire  happened. 
That,  except  on  the  prefent  occafion,  it  never 
had  been  difputed,  that  thofe  houfes  gave 
a  right  to  vote  ;  and  that  perfons  had  voted 
for  them  at  contefted  elections. 

Robert  Strange — faid,  He  was  feven ty- five 
years  of  age  \  that  he  was  born,  and  had  always 
lived,  at  Cricklade;  and  was  father  to  John 
Strange.  He  fpecified  the  houfes  mentioned 
in  Archer's  evidence,  and  a  great  many 
3  others, 
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others,  the  proprietors  of  which  had  been 
rejected  at  the  poll,  on  the  ground  of  their 
houfes  being  new  ones.  He  faid,  thofe 
houfes  had  always  been  confidered  as  giving 
a  right  to  vote ;  and  that  he  had  known 
them  voted  for,  at  feveral  elections. 

On  his  crofs-examination,  being  afked, 
if  he  had  not  heard  old  people  fay,  that 
only  old  l>orougb-ho\ifes  gave  a  right  to 
vote,  and  that  the  number  of  voters  did 
not  exceed  four  fcore,  he  anfwered,  That 
he  had  always  heard,  that  all  but  fpUt 
houfes  gave  a  right  j  that  he  never  remem- 
bered the  voters  fo  few  as  four  fcore;  and 
that,  at  Mr.  Dunn's  election,  fixty  feven 
years  ago,  feven  fcore  voted. 

John  Shilling (i)  faid,  He  had  never 

known  uew  houfes  objected  to,  till  the  laft 
election.  That  he  had  known  them  voted 
for  at  contefted  elections,  as  far  back  as  forty 
years  ago.  That  there  was  a  fire  at  Crick- 
lade  in  1723,  and  that  new  houfes  were 
built  after  it,  which  were  always  under- 
ftood  to  give  a  right  to  vote.  He  fpeci- 

(i)  Supra,  p,  23. 
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fied   fome    of  the    houfes    mentioned   by 
Archer  and  Strange. 

On  his  crofs-examination  he  faid,  He 
had  been  prefent  at  elections  where  per- 
fons  voted  for  new  houfes  built  on  new 
ground,  though  they  flood  perhaps  where 
old  houfes  might  once  have  flood.  That 
he  had  never  heard  old  people  fay,  it  was 
a  difputed  point  whether  new  houfes 
entitled  to  vote.  That  he  had  known 
objedions  flarted  to  them  before  the  pre-. 
fent  occafion,  but  never  knew  them  rejected 
at  a  poll, 

On  being  re-examined,  he  faid,  that  all 
the  houfes  he  had  fpecified,  except 
Adams's,  were  on  new  ground;  and  that 
he  never  knew  a  diflinclion  made  between 
new  and  old  ground.  That  he  had  known 
the  ground  where  thofe  houfes  flood,  when 
it  was  in  gardens,  but  that  old  foundations 
had  been  found  in  it  (i), 

(i)  Tt  appears,  by  Camden,  and  the  red  book 
of  the  exchequer,  that  Cricklade  was  once  a  confider- 
aMe  place,  and  much  more  extenfive  and  populous 
tha.n  at  prefcnt. 


CRICKLADE,   lid.       41 

John  Crews — (i)  faid,  It  had  been  talked, 
that  there  was  a  diftinclion  between  new 
and  old  houfes,  as  to  the  right  of  voting; 
but  he  never  heard  any  objection  made  to 
new  houfes  at  a  poll,  till  now,  and  he  had 
been  prefent,  and  had  voted,  at  five  or  fix 
elections, — fome  of  them  concerted. 

John  Haynes — (2)  faid,  He  had  never  heard 
any  objection  made  to  new  houfes  before 
the  laft  election.  That  he  had  known  all 
the  new  houfes,  which  had  been  fpecified, 
voted  for  at  contefted  elections,  except 
one,  which  had  been  built  pofterior  to  any 
contefted  election  except  the  laft.  That 
he  never  had  heard  any  diftinsftion  made 
between  new  and  old  houfes  by  the  inhabi- 
tants, but  that  it  was  always  underftood,  that 
new  as  well  as  old  gave  a  right  to  vote, 

On  his  crofs-examinatjon  he  faid,  He 
had  never  heard  it  difputed  among  old  peo- 
ple whether  mi*)  houfes,  although  not  on 
old  foundations,  gave  a  right  to  vote.  He 
mentioned  feveral  of  the  new  houfes, 
which,  he  faid,  he  knew  were  not  built 
(i)  Supra,  p.  24.  (2)  Supra,  p.  26. 

on 
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on  oA/fcites,  and  for  which,  notwithftand- 
ing,  he  had  known  votes  received  at  con- 
tefted  elections. 

Jonathan  White — (i)  faid,  He  had  never 
heard  any  diftinction  made  between  old  and 
new  houfes,  as  to  the  right  of  voting,  before 
the  laft  general  election.  By  the  copy  of 
the  poll,  which  he  had  taken,  in  176  r,  it 
appeared,  and  it  was  admitted  on  the  part 
of  the  fitting  member,  that  eight  of  the 
new  houfes  which  had  been  mentioned  by 
the  other  witneffes,  had  been  voted  for  at 
the  election  in. that  year. 

On  the  part  of  the  fitting  member,  no- 
thing was  afked  of  William  Saunders  con- 
cerning the  new  houfes. 

John  Mtfflm—(2]  faid,  That,  at  the  elec- 
tion where  Mr.  Wellbore  Ellis  and  Mr.  Reid 
were  candidates,  many  who  claimed  to  vote 
for  new  houfes  were  rejected,  and  that  he 
was  prefent  when  they  were  rejected. 

On  his  crofs-examination  he  faid,  That 
fome  of  the  votes  fo  rejected  were  tendered 
for  Ellis,  and  fome  for  the  oppofite  party, 
(j)  Supra,  p.  29.  (2)  Supra,  p.  36. 

THIRD 
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THIRD    POINT,  I-/*. 

Whether  perfons  having  leafes  of  houfes 
within  the  borough  for  three  or  more  years, 
determinable  on  a  life  or  lives,  or  leafe- 
holders  for  three  or  more  years  under  leflbrs 
who  have  eftates  for  that  or  a  longer  term, 
but  determinable  on  a  life  or  lives,  have 
a  right  to  vote. 

EVIDENCE 

Of  the  witnefles  called  on   the  part  of 
the  petitioners. 

John  Uaynes — (i)  faid,  He  remembered  fix 
or  feven  elections,  of  which  fome  were  very 
warmly  contetted.  That  there  are,  in  Crick- 
lade,  a  great  many  leafes  for  0,9  years  deter- 
minable on  three  lives,  and  many  for  three 
years  under  thofe  for  99  years.  That  both  the 
one  fort  and  the  other  have  always  been  con-* 
fidered  as  giving  a  right  to  vote,  and  that  per- 
fons claiming  to  vote  for  them  were  never 
rejeded,  till  the  laft  eledion.  That  he  had 
never  heard  them  even  objected  to,  till  the 

(l)  Supra t  p.  26. 

laft 
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laft  general  election  (i),  though  he  had  feen 
perfons  produce  leafes  of  both  forts  at  the 
poll,  to  prove  their  titles,  and  had  feen  them 
vote  after  their  titles  were  fo  proved. 

Jonathan  White,  (2)  who  had  been  return- 
ing officer  in  1761, — faid,  That,  on  that 
occafion,  when  Mr.  Gore,  Mr.  Nefbitt,  and 
Mr.  Earle  were  candidates,  no  objection  was 
made,  by  Nefbitt,  to  perfons  having  leafes 
(either  of  feoffee  lands,  or  under  Dr.  Heber- 
den)  of  leafes  for  99  years  determinable  on 
lives.  That  they  were  received  as  good  voters, 
for  each  of  the  three  candidates.  That  they 
were  always  deemed  good  voters,  and  that  he 
never  heard  any  objection  to  them  till  of  late. 
That,  at  the  late  general  election,  they  were 
admitted  (in  general)  to  be  good  voters, 
and  were  never  refufed  till  this  lad 
election. 

William  Giles— (3)  faid,  He  remembered 
elections  ever  fince  he  was  twenty  years  of  age, 

(1)  There  was  fome  confufion  in  the  account  given 
by  the  witnefles  of  the  leafeholders    rejected  at  the 
general  election  in  1774. 

(2)  Supra,  p.  29.  (3)  Supra,  p.  30. 

and 
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and  fome  of  them  contefted.  That  he  himfelf 
had  a  leafe  for  99  years  determinable  on  lives, 
and  had  a  tenant  under  him  who  had  voted 
at  feveral  elections.  That  it  had  always 
been  allowed,  till  this  laft  election,  that 
both  the  forts  of  leafeholders  in  quefHon 
had  as  good  a  right  to  vote  as  any  free- 
holders. That  lefTees  under  Dr.  Heberden, 
and  under  the  feoffees,  had  always  been  re- 
puted to  have  a  right  to  vote,  and  were 
never,  before,  rejected. 

The  counfel  for  the  fitting  member  did 
not  examine  their  witnefTes  to  this  point. 

FOURTH    P  O  I  N  T,  viz. 

Whether,  in  order  to  be  entitled  to  vote, 
a  perfon  muft  have  been  refident  40  days 
before  the  election,  and  mull  be  a  pariiliioner 
of  Cricklade  j  or  whether,  as  the  counfel  for 
the  fitting  member  contended,  refidence  of 
40  days  be  neceflary  to  leafeholders  only, 
and  not  to  freeholders  and  copyholders,  and 
the  being  a  pariihioner,  in  any  other  man- 
ner, equally  unnecefTary  to  all  the  three 

clafTes. 

E  VI- 
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EVIDENCE 

On  the  part  of  the  petitioners. 

John  Haynes — (i)faid,That  it  was  always 
confidered  as  neceflary  to  every  voter  to  be 
a  parifhioner,  and  to  have  been  refldent 
40  days. 

'Jonathan  White— (2)  faid,  That  it  was  al- 
ways fuppofed,  that  voters  of  all  the  three 
clafles,  muft  have  been  refldent  40  days 
before  the  election.  That  he  recollected 
one,  and  only  one,  inftance,  of  a  perfon 
having  been  rejected  becaufe  he  had  not 
refided  40  days  before  the  poll.  That  this 
was  at  the  election  in  1761,  when  he  was 
returning  officer.  He  faid,  that  a  voter 
muft  be  a  parifhioner,  having  refided  40 
days.  That,  if  he  was  not  a  parifhioner, 
he  had  no  right  to  vote.  That  he  muft 
have  a  parochial  fettlement  at  Cricklade. 

On  his  crofs-examination  he  faid,  That 
a  man  renting  under  io/.  a  year,  although 
he  fhould  have  refided  40  days,  would  not 
have  a  right  to  vote,  unlefs  he  were  a  pa- 

(i)  Supra,  p.  26.  (2)  Supra,  p.  29. 

riftiioner, 
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rifhioner,    and    had    gained    a   fettlement 
before. 

William  Giles — ( i )  faid,  That  it  is  necefTary 
for  every  voter  to  be  a  parimioner ;  and 
that  a  leflee  of  lefs  than  io/.  a  year,  al- 
though he  {hould  have  redded  40  days, 
would  not  be  a  parifhioner. 

George  Symmonds — (2) faid,  It  was  undef- 
flood  that  voters  mufl  be  in  the  actual  occupa- 
tion of  their  houfes  for  40  days  preceding 
the  poll,  and  that  they  muft  be  parimion- 
ers  j  that  is  (faid  he)  they  muft  rent  io/. 
a  year.  On  being  aiked  if  he  thought  that 
the  only  way  of  gaining  a  fettlement,  he 
faid  he  did  not  know. 

William  Archer — (3)  faid,  It  had  always 
been  the  cuftom  that  the  voters  mould  be 
refident  40  days  before  the  election.  That 
he  himfelf  had  once  tendered  his  vote, 
and  had  been  rejected,  becaufe  he  had  not 
been  refident  40  days.  That  no  perfons  of 
any  of  the  three  clafles  were  ever  received 

(i)  Supra,  p.  30.  (2)  Supra,  p.  31. 

(3)  Supra,  p.  21. 

wfthout 
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without  this  qualification.  That,  at  the  lad 
election  which  happened  in  the  reign  of 
George  I.  his  father  had  an  eftate  of  70 /. 
a  year,  part  freehold,  part  copyhold,  and 
part  leafehold.  That  he  lived  in  the 
parifh,  but  not  in  the  borough ;  and  that 
his  eftates  lay,  fome  within  the  borough, 
and  fome  within  the  parifh.  That,  being 
afked  to  vote,  he  coniulted  the  fteward  of 
the  lord  of  the  manor,  who  told  him,  that, 
to  entitle  himfelf  to  vote,  he  muft  refide 
within  the  borough  40  days.  On  being 
afked,  if  a  man  who  had  ferved  a  feven 
years  apprenticeship  in  the  pariJJj,  but 
not  in  the  borough^  and  who  mould  take 
a  leafe  for  three  years  within  the  borough, 
would  have  a  Bright  to  vote  without  having 
reiided  40  days ;  he  faid  he  would  not  : 
And,  being  afked  if  a  man  who  fhould 
rent  a  houie  of  4/.  a  year,  and  live  in  it 
for  more  than  40  days  previous  to  the  elec- 
tion, would  have  a  right  to  vote  -,  he  faid 
he  would  have  a  right,  if  he  were  a  fa- 
riftrioner. 

8  John 
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*John  Shilling  —  (t)  faid,  It  was  necefTary 
to  be  a  pariftiioner  of  one  of  the  two  parifhes 
in  Cricklade,  and  to  have  refided  40  days 
before  the  eledion.  That  he  had  always 
underftood  that  freeholders,  copyholders, 
and  leafeholders,  muft  be  resident  40  days. 
That  fuch  had  always  been  the  practice,  as 
far  as  he  could  remember.  That  he  re- 
membered one  or  two  ^perfons  rejected, 
although  they  were  parishioners,  becaufe 
they  had  not  occupied  their  houfes  40  days, 
and  that  the  returning  officer  affigned  that 
as  the  realbn  of  his  rejecting  their  votes. 
That  it  was  fufficient  if  a  man's  family  re- 
fided, although  he  himfelf  fhould  be  ab- 
fent  on  bufinefs.  That,  by  parifhioners, 
he  meant  perfons  entitled  to  a  fettlement 
by  birth,  apprenticefhip,  (or  fervitude)  and 
covenanted  fervants.  That,  if  a  perfon  has 
ferved  a  feven  years  apprenticeship  within 
the  borough,  and  has  a  houfe,  flill  he  can- 
not vote  wkhout  40  days  previous  re- 
fidence. 

(i)  Supra,  p.  23. 

VOL.  IV.  E  William 
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William  launders —  ( i )  faid,He  had  always 
heard  that  non-refidents  have  no  right  to 
vote,  and  that  both  freeholders  and  copy- 
holders muft  be  in  the  occupation  of  their 
premifes.  That  if  they  were  not,  they 
had  always  been  confidered  as  illegal  vo- 
ters. That  non-refident  freeholders  were 
indeed  admitted  at  the  general  election,  and 
at  the  late  one.  That  Mr.  Nefbitt  firft  be- 
gan to  poll  then?,  and  that  they  were  ob- 
jected to  by  the  oppofite  party  ;  but  wefe 
afterwards  received  to  vote  on  both  fides. 
That  before  the  laft  general  election,  he 
never  knew  a  man  allowed  to  vote  who 
was  not  a  pariihioner,  and  in  the  occupa- 
tion of  the  premifes  for  which  he  claimed. 
That  he  believed  there  had  been  inftances 
of  freeholders  voting  without  having  been 
refident  40  days.  (This  he  faid  generally ; 
but  it  would  feem  that  he  meant  to  fay 
'only,  that  fuch  inftances  had  happened  at 
the  laft  general  election  ;  for,  being  after- 
wards afked  if  he  had  ever  known  in- 

(i)  Not  the  fame  with  the  perfon  of  that  name 
who  was  called  on  the  part  of  the  fitting  member. 
Supra,  p.  33. 

fiances 
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{lafices  of  perfons  being  admitted  to  vote 
who  had  not  been  in  pofleffion  40  days  be- 
fore the  election,  he  anfwered,  "  Yes ;  at 
"  the  general  election  before  the  loft  e/effion") 

Morgan  Byrt  —  (i)  faid,  He  never  knew 
any  body  vote  without  being  in  pofleffion, 
till  the  laft  general  election.  That  a  free- 
holder cannot  vote  for  his  own  houfe 
without  being  in  pofleffion  of  it. 

EVIDENCE 

On  the  part  of  the  fitting  member. 

William  Sannders — (2)  faid,  That  a  free- 
holder of  a  houfe  had  a  right  to  vote  for  it, 
provided  he  had  not  conveyed  it  to  another, 
even  although  he  did  not  live  in  it.  That 
he  had  known  perfons  vote  who  had  not 
been  at  Cricklade  for  years.  That  he  re- 
collected one  Thomas  Hindar's  having  voted 
as  a  freeholder,  without  any  objection  be- 
ing made  to  him,  although  he  had  been 
abfent  twenty  years.  That  he  believed  a 
copyholder  or  a  leafehplder  muft  be  refi- 

(i)  Supra,  p.  31.  (2)  Supra,  p.  33. 

E  2  dent : 
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dent ;  but  be  never  beard  how  long  a  refi- 
dence  was  necefTary. 

JohnMifflin —  (i )  faid,He  had  once  under- 
ftood  what  conftituted  the  right  of  voting, 
but  that  having  been  long  abfent  from 
Cricklade,  he  could  not  now  give  any  good 
account  of  the  matter.  He  feemed  to  fay, 
that  he  conceived  that  freeholders,  though 
non-refident,  might  vote. 

lid  Head.]  On  the  fecond  head,  a  great 
deal  of  evidence  was  produced  on  the  part  of 
the  petitioners,  to  mow,  That  the  return- 
ing  officer  had  acted  with  grofs  partiality 
towards  the  fitting  member.  That  he  had 
determined  the  difputed  points,  relative  to 
the  right  of  election,  in  the  manner  which 
he  thought  mod  likely  to  give  a  majority 
to  Mr.  Peach.  That  he  had  not  even  ad- 
hered to  the  rules  which  he  himfelf  had 
laid  down,  but  had  admitted  votes  for 
Peach,  which  were  in  the  fame  circum- 
ftances  with  others  tendered  for  Dewar 
which  he  rejected.  That  he  followed  the 

(i)  Supra,  p.  36. 

directions 
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directions  of  the  counfel  who  attended  for 
Peach. 

(He  was  the  fame  returning  officer  who 
had  prefided  at  the  election  immediately 
preceding  (i),  and  at  the  laft  general  elec- 
tion.) 

Hid  Head.]  The  counfel  for  the  fitting 
member  objected  to  any  evidence  being  re- 
ceived on  this  head.  They  contended,  That 
bribery  was  not  alleged  in  any  of  the  peti- 
tions before  the  Committee.  The  words, 
"  other  undue,  corrupt^  and  IVegal  prac~ 
<(  tices"  which  were  contained  in  the  pe- 
tition of  the  fix  electors  (2),  were,  they  faid, 
too  general  and  indefinite,  to  entitle  the  peti- 
tioner to  go  into  the  proof  of  fo  fpecial  and 
weighty  a  charge  as  that  of  bribery.  That  it 
could  not  be  fuppofed,  that  thofe  words  con- 
tained a  fufficient  notice  to  the  fitting  mem- 
ber, for  him  to  prepare  himfelf  againft  that 
particular  charge;  and  therefore,  that  it 
would  be  unjuft  to  put  him  on  his  trial  be- 

(1)  Vide  fupra,  vol.  i.  Cafe  of  Cricklade,  p.  293, 
40314. 

(2)  Supra,  p.  9. 

E  3  fore 
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fore  the  Committee  for  that  offence.  That 
the  words  in  queftion,  being  placed  at  the 
end  of  the  petition,  could  not  be  under- 
ftood  to  imply  any  thing,  but  were  to  be 
coniidered  as  mere  words  of  courfe,  like 
the  "  et  alia  enormia  fecit"  (  ^  and  other 
<f  wrongs  did"J  in  a  declaration,  in  an  ac- 
tion of  trefpafs. 

On  the  other  fide,  it  was  infilled,  Tha.t 
arguments,  drawn  from  the  narrow  and 
technical  rules  of  fpecial  pleading,  ought 
not  to  be  introduced  into  election  caufes,  or 
applied  to  the  construction  of  petitions. 
That  the  words  "  corrupt  practices"  par- 
ticularly pointed  at  bribery,  which  is  the 
fort  of  corruption  moft  commonly  made 
ufe  of  at  elections.  That,  in  the  body  of 
the  flatute  of  2  Geo.  II.  which,  in  the  title, 
is  called  an  act  for 'more  effectually  prevent- 
ing bribery  and  corruption  in. the  election  of 
members  to  ferve  in  Parliament,  the  term 
bribery  never  occurs  ;  and  that  the  preamble 
begins  thus: — "  Whereas  it  is  found  by 
<c  experience,  that  the  laws  in  being  have 
"  not  been  fufficient  to  prevent  corrupt  and 
*'  illegal  practices  in  the  election  of  mem- 
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"  bers  to  ferve  to  Parliament ;  for  remedy, 
"  therefore,  of  fo  great  an  evil,  &c.  (i)." 
That  the  words  "  corrupt  and  illegal  prac- 
'*  iices"  therefore,  (the  allegation  of  the 
petition,)  ere  fo  peculiarly  expreffive  of 
bribery,  that  they  are  the  words  by  which 
the  legislature  has  chofen  to  exprcfs  it,  in 
a  Jaw  made  diredUy  againft  that  offence. 

The  court  being  cleared,  the  Committee, 
after  deliberation,  came  to  the  following 
refolution. 


Refolved,  «'  That  the  Committee  are  of 
*c  opinion,  that  the  counfel  for  the  peti- 
"  tioners  are  at  liberty  to  enter  into  the 
•"  proof  of  bribery  by  Samuel  Peach,  Efq; 
"  it  being  comprehended  in  [the  words] 
"  corrupt  practices  alleged  in  the  petition/' 

Upon  this,  the  evidence  was  gone  into  ; 
and  other  evidence  to  contradict  the  charge 

(i)  2  Geo.  II.  c.  24.  §  i. 

E  4  was 
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was  afterwards  produced  on  the  part  of  Mr. 
Peach. 

On  the  evidence  concerning  the  different 
points  which  were  included  under  the 
Ift  Head,  the  counfel  for  the  petitioners 
obferved  as  follows : 

i.  The  evidence  on  the  firft  point  proves,  in 
the  completed  manner,  that  the  feven  honfes, 
which  were  held  by  the  returning  officer 
not  to  be  within  the  limits  of  the  borough, 
are  within  thofe  limits.  It  is  true,  that 
&me  of  the  witnefles  called  on  the  part 
of  the  petitioners  carry  the  boundary 
farther  than  others,  towards  the  north, 
but  they  all  agree  in  making  it  include  the 
feven  houfes.  Thefe  witnefles  are  old  men, 
who,  by  ferving*  on  juries,  by  performing 
watch  and  ward,  and  by  acYmg  as  confta- 
bles,  have  had  the  bed;  opportunities  of 
knowing  the  extent  of  the  borough.  It 
is  alfo  proved,  that  the  houfes  in  queftion 
have  always  been  voted  for,  till  the  laft 
election.  To  contradict  the  witnefles  of  the 

peti- 
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petitioners,  on  this,    and  the  other  points, 
relating  to  the  right  of  election,  the  only 
evidence  which  the  lord  of  the  manor,  af- 
ter the  refearches  of  a  year  and  a  half,  has 
been  ;>ble  to  produce,  is  that  of  two  men, 
who  have  not  for  a  long  time  refided  in 
Cricklade.     The  mound,  which,  in  a  map 
copied  from  one  prepared  by  the  orders  of 
the  lord  of  the  manor,  is  called  the  boun- 
dary of    the  borough,     has    been  proved 
never  to  have  been  thought  fo,  but  to  have 
been  all  along  looked  upon  as  the  remains 
of  a  Roman  encampment.     Indeed,  on  the 
part  of  the    fitting   member,  it  has  been 
made  the  boundary  only    where  it  ferved 
to  exclude   the  feven  houfes.     Had  it  been 
followed  quite  round  the  borough,  it  would 
alfo  have  cut  off  eleven  votes  from  the  fit- 
ting member  *  ;    but,    wherever  that  was 
neceflary  to  ferve  his  purpofe,  his  w  tneffes 
have  extended  the  limits  beyond  it. 

2.  The  evidence,  on  the  fecond  point,  is 
equally  ftrong  and  unimpeached.     Unlefs 

*  This  was  admitted. 

it 
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it  could  be  contended  that  this  is  a  bur- 
gage-tenure  borough  (to  which  it  does  not 
bear  any  refemblance),  the  idea  of  ancient 
fcites  and  ancient  houfes  muft  be  relin- 
quifhed.  If  the  aflertion  of  the  fitting 
jnember  on  this  point  were  well  founded, 
the  number  of  houfes  and  fcites,  to  which 
the  right  of  voting  is  annexed,  would  be 
fixed  and  certain,  and  would  not  have  va- 
ried, as  it  has  done,  at  different  periods  of 
time. 

3.  On  the  third  point,   the   ufage  is   as 
clearly  proved  as  on  the  two  former ;    and 
the  witrieffes  called   by  the  counfel  for  the 
fitting  member  have  faid  nothing  to  contra- 
dict it.     And, 

4.  On  the  fourth  point,  all  the  witnelTes 
called  on  the  part  of  the  petitioners  agree, 
that    a   refidence   of  40  days  is   neceflary, 
to  voters  of  all  the  three  claffes.     With  re- 
gard, indeed,    to  the  neceflicy  of  having  a 
parochial   fettlement,    over  and  above  the 
40    days    refidence,  the  evidence  is  not  fo 
clear  and   fatisfadtory.     But  this   will  not 
appear  furprifing,    when  it   is   confidered, 

that 
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that  all  freeholders,  copyholders,  and  lefiees 
of  more  than  ten  pounds  a  year,  of  one  or 
other  of  which  clafies  the  greater  part  of  the 
electors  is  compofed,  need  only  a  refidenee  of 
40  days  to  gain  a  fettlement.  Concerning 
them  no  queftion  about  fettlement  could  ever 
arife,  becaufe  they  were  neceflarily  fettled 
before  they  could  be  otherwife  entitled  to 
vote.  It  is  only  to  leflees  of  lefs  than  ten 
pounds  a  year,  that  fomething  more  than 
a  40  days  refidenee  is  necelTary  to  gain 
a  fettlement.  Hence  inflances  of  objec- 
tions for  want  of  a  fettlement,  to  perfons 
who  had  refided  40  days,  mufl  have  been 
rare,  and  it  is  natural  that  there  mould  not 
be  much  evidence  on  this  matter. 

The   counfel   for   the    fitting    member 
faid, 

i.  On  the  firft  point,  That  there  was  a 
contrariety  in  the  evidence,  produced  on 
the  other  fide,  concerning  the  limits  of 
the  borough.  That,  to  mew  the  mound 
to  have  been  a  Roman  encampment 
was  no  anfvver  to  any  arguments  which 
proved  it  to  be,  in  fome  places,  the  boun- 
i  daryj- 
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dary;  for  that,  in  founding  boroughs,  fuch 
veftiges  of  encampments  had  often  been 
adopted  as  their  boundary. 

2.  On  the  fecond  point  they  faid,  That 
although  all  boroughs,  in  which  the  right 
of  election  is  annexed  to  houfes,  have, 
probably,  in  their  original,  been  burgage- 
tenure  boroughs,  yet,  alterations  in  that  re- 
fpecl:  had,  by  degrees,  crept  into  many 
of  them,  and  into  this  of  Cricklade  in  par- 
ticular. That,  now,  leafeholders  for  lives 
are  allowed  to  vote,  which  is  contrary 
to  the  nature  of  burgage-tenure  boroughs. 
That  it  appeared,  however,  by  the  words 
of  the  agreement  in  1689  (i),  that  this  bo- 
rough retained,  in  a  great  meafure,  what 
muft  be  fuppofed  to  have  been  the  ancient 
right  of  election.  That  the  right  is  there 
declared  to  be  only  in  the  freeholders,  co- 
pyholders, and  leafeholders,  tfforougb-boufes. 
That  by  the  expreffion  "  borough-houfef 
muft  have  been  meant  the  ancient  bo- 
rough-houfes  exifting  at  that  time  j  and 
that,  as  the  right  of  voting  is  by  prefcrip- 

tion, 

(l)  Supra,  p.  12. 
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tion,  thofe  houfes  only  can  be  confidered 
as  ancient  borough-houfes  which  are  built  on 
foundations  where  houfes  flood  beyond  the 
memory  of  man  (C).  That,  as  the  right 
is  agreed  to  be  in  houfes  only,  and  not  in 
land  on  which  there  are  no  houfes,  it  is 
natural  that  the  number  of  voters  fhould  be 
different  at  different  times. 

3.  On  the  third  point  they  argued,  That, 
by  a  fair  legal  conftruction  of  the  account 
of  the  ufage  contained  in  the  agreements  of 
1689  (i)andi  695-6  (2),  it  muft  beimderftood 
that  perfons  claiming  to  vote  as  leafeholders, 
muft  have   an    eftate  certain   for  at  leaft 
three  years.     That  a  tenant  for  a  term  de- 
terminable   on    lives    cannot    be    faid   to 
have  fuch  a  certain  eftate,  becaufe  his  in- 
tereft  may  be  at  an  end  in  lefs  than  three 
years.     That  a  lawyer,  when  he  hears  of 
a  leafe  for  three  years,  always  understands 
that  fuch  a  leafe  is  meant  as  muft  continue 
for  that  term. 

4.  As    to    the   fourth   point   they  faid, 
That,  from  the  agreements,  it  was  evident 

(i)  Snpra,  p.  12.  (2)  Supra,  p.  13. 

that 
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that  refidence  was  not  neceflary  to  free- 
holders and  copyholders.  That  nothing 
is  faid  in  them  as  to  refldence,  and  there- 
fore it  muft  be  prefumed  not  to  be  necef- 
fary,  becaufe,  in  boroughs  where  the 
right  of  election  is  in  freeholders,  no  fuch 
qualification  is  in  general  required.  That 
even  the  witnefTcs  on  the  part  of  the  pe- 
titioners had  not  faid  that  they  recollected 
any  inftances  of  freeholders,  or  copyhold- 
ers, having  been  rejected  for  non- refidence ; 
and  that,  in  what  they  had  faid  concern- 
ing the  neceflity  of  refidence,  the  Com- 
mittee would  not  think  them  worthy  of 
unreferved  credit,  when  it  was  confidered 
that  it  was  their  intereft,  as  voters,  to  con- 
fine the  right  to  perfons  in  their  own  cir- 
cumftances.  That  a  flatutory  parochial 
fettlement  could  frill  lefs  be  thought  ne- 
cefTary,  becaufe  here  the  right  of  voting 
is  pre/criptive,  and  muft  be  underftood  by 
the  Committee  to  have  been  fixed  long 
before  the  ftatutes  concerning  fettlements 
(C)  were  made.  That,  in  the  agreements  of 

1689 
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1689  and  1695-6,  no  mention  is  made  of 
fettlements  any  more  than  of  refidence. 
That  thofe  agreements  are  a  fort  of  written 
traditional  evidence  of  the  right,  and  much 
more  to  be  relied  on  than  the  loofe  hear- 
fay  of  old  pcrfons ;  and  that,  if  a  fettle- 
ment  were  a  neceffary  qualification,  it 
mull  have  been  taken  notice  of  either  in 
them,  or  in  feme  of  the  fubfequent  peti- 
tions complaining  of  undue  elections  for 
this  borough.  That  there  is  no  inflance  of 
any  borough  with  a  prefcriptive  right  of 
election,  where  a  parochial  fettlement  is  a 
neceffary  qualification,  or  where  the  right  of 
voting  is  made  to  depend  on  the  poor  laws, 
unlefs  it  has  been  fo  eflablifhed  by  a  laft 
determination  of  the  Houfe  (C). 

In  reply,  the  counfel  for  the  petitioners 
infilled, 

That,  as  this  was  allowed  not  to  be  a 
burgage-tenure  borough,  the  words  "  bo- 
rough  boufes"  in  the  agreement  of  16^9, 
could  only  mean  houies  within  the  bo- 
rough ;  and  that,  in  the  agreement  of 

1695-6, 
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1695-6,  thofe  words  were  not  found.  That 
the  right  of  perforis  having  leafes  for  three  or 
more  years,  determinable  on  lives,  refted, 
like  all  the  other  points,  on  ufage,  and  was 
as  ftrongly  fupported  by  the  evidence.  That 
leafes,  for  a  fhorter  term  than  three  years, 
muft  have  been  excepted,  from  the  fufpicion 
to  which  they  were  liable  of  occafiona- 
Kty.  That  a  leafe  for  three  years,  deter- 
minable on  three  lives,  had  as  little  chance 
of  being  occafional,  as  one  for  three  years 
not  fubjeft  to  fuch  contingent  determina- 
tion ;  and  that  a  leafe  for  a  longer  term, 
determinable  on  lives,  although  there  was 
a  pqffibility  of  its  expiring  before  the  end 
of  three  years,  yet,  from  i\\Q  probability  of 
its  continuing  longer,  might  be  confidered 
as  giving  a  better  intereft,  and  was  there- 
fore lefs  likely  to  be  occafional.  That 
what  was  faid  of  refidence  not  being  men- 
tioned in  the  agreements,  as  a  neceflary 
qualification,  would  apply  to  leafe- 
holders,  as  well  as  to  freeholders  and  co- 
pyholders ;  and  yet  the  counfel  for  the 
fitting  member  admitted,  that,  toleafehold- 

ers 
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crs,  refidence  was  necefTary.  That,  as  to 
parochial  fettlements,  though  they  have 
been  regulated  and  modified  by  the  ftatutes 
concerning  the  poor,  yet  many  were  of  opi- 
nion that  they  exifted  at  common  law  in- 
dependent of  the  ftatutes,  before  the  reign 
of  Richard  the  lid,  and  that  fome  even 
carried  them  as  far  back  as  the  time  of  the 
Saxons. 

The  Court  beiilg  cleared,  the  Commit- 
tee, after  deliberation,  came  to  the  two 
following  refolutions,  which  they  commu- 
nicated by  their  Chairman  to  the  counfel  : 

Refolved,  "  That  it  is  the  opinion  of 
«'  this  Committee,  that  the  right  of  vot- 
*'  ing  for  members  to  ferve  in  Parliament, 
"  for  the  borough  of  Cricklade,  in  the 
"  county  of  Wilts,  is,  in  the  inhabitants 
"  pofTeffing  houfes  within  the  faid  borough, 
"  who  are  freeholders,  copyholders,  or 
<(  leafeholders  for  any  term  not  lefs  than 
"  three  years,  or  for  any  fuch  term,  or 
"  greater  term,  determinate  on  life  or 
*'  lives ;  fuch  freeholder^  copyholder,  or 

VOL.  IV.  F  "  Jcafe- 
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"  leafeholder  having  been  in  the  occupa- 
"  tion  of  the  houfe  for  which  he  may 
*c  claim  to  vote  40  days  preceding  iany 
"  eledion." 

Refolved,  "  That  it  is  the  opinion  of 
«'  this  Committee,  that  the  houfes  which 
Ct  were  in  the  occupation  of  Thomas  Bound, 
"  Thomas  Kilmafter,  fenior,  Richard 
"  Liddel,  William  Mabfon,  John  Pound, 
"  and  Robert  Strange,  .at  the  laft  election 
<{  of  a  member  to.ferve  m  Parliament  for 
"  the  borough  of  Cricklade,  in  the  county 
tc  of  Wilts,  are  within  the  boundary  of  the 
cc  faid  borough."  (B) 

K^  It  follows,  from  this  laft  refolution, 
that  the  Committee  were  of  opinion,  that 
the  houfe  of  William  Wakeficld  alfo  is 
within  the  boundary  of  the  borough,  fince 
it  ;-s  fituated  in  the  fame  row  with  the  othersy 
and  to  the  weft  of  Kilmafter's.  It  pro- 
bably was  not  fpecified,  becaufe  Wakefield, 
who  tendered  his  vote  for  it,  was  not  the 
occupier,  and,  therefore,  according  to  the 
firft  refolution,  had  not  a  right  to  vote. 

The 
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The  counfel  for  the  fitting  member, 
when  they  were  acquainted  with  thefe  two 
refolutions,  informed  the  Committee  that 
they  would  give  them  no  further  trouble* 

In  the  courfe  of  the  caufe  the  following 
points  of  evidence  were  determined* 

i.  When  William  Archer  was  afked, 
Whether  he  had  known  perfons  admitted 
to  vote  for  new  boufes,  the  counfel  for  the 
fitting  member  objected  to  the  queftion. 

They  faid,  That  the  polls  were  better 
evidence  of  this  fact,  and  therefore  no  other 
evidence  could  be  received  concerning  it, 
until  it  was  proved,  either  that  no  polls  had 
been  taken,  or  that  they  were  loft. 

To  this  it  was  anfwered,  that  there  was 
no  proof  of  any  polls  having  exifted.  That 
a  poll  is  no  necefTary  part  of  an  election* 
and  that,  when  one  is  taken,  it  is  no  record, 
and  is  feldom  preferved. 

In  reply,  it  was  faid,  That  a  poll,  though 

not  a  record,  is  ajudicial  inftrument.  That 

F  2  it 


68          CASE      XXXII. 

it  is  not  a  fufficient  anfwer  to  the  objection 
to  fay,   that  there  is  no  law  for  preferring 
polls,  for  that  neither  is  there  any  law  for  the 
prefervation  of  private  deeds  and  writings, 
and  yet,  till  it  has  been  (hewn  that  they 
are  loft,  no  parole  evidence  can  be  received 
concerning  the  matters  which  they  would 
prove.     That,   although  a  poll  is  not  abfo- 
lutely  neceflary  to  an  election,  it  is  to   be 
prefumed,  until  the  contrary  is  proved,  that 
a  poll  was  taken  ;  and  that  the  petitioners, 
in  order  to  entitle  themfelves  to  the  evU 
dence  now  offered,  fhould  have  given  no- 
tice   to    produce   the   polls,    and   thereby 
{hewn  that  they  had  done  what  lay  in  their 
power  to  get  at  the  beft  evidence. 

The  Committee  determined  that  the  evi- 
dence was  admiffiblc. 

3.  George  Simmonds  being  afked  as  to 
the  point  of  refidence  and  fettlements, 
and  having  declared  that  he  was  a  voter, 
and  had  a  fettlement,  the  counfel  for  the 
fitting  member  objected  to  his  evidence  on 
that  point. 

They 
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They  faid,  He  was  interefted  to  narrow 
the  right  of  election,  and  confine  it  to  per- 
fons  of  the  fame  defcription  with  him- 
felf. 

It  was  faid  on  the  other  fide,  That  it  had 
always  been  the  practice,  where  a  witnefs's 
right  to  vote  was  admitted  on  all  hands, 
that  he  fhould  be  received  to  prove  any 
thing  relative  to  the  right  of  election  ;  and 
that  the  value  of  a  vote,  in  the  eye  of  the 
law  and  the  conilitution,  is  as  great  where 
there  are  a  thoufand  concurring  votes,  as 
where  there  are  only  an  hundred. 

The  Committee,  after  deliberation  among 
themfelves,  informed  the  counfel,  that 
they  did  not  think  the  witnefs  fo  interefted 
as  to  be  incapacitated  from  giving  evi- 
dence (i). 

3.  Before  the  counfel  on  both  fides  had 
agreed  that  the  fenfe  of  the  Committee 
{hould  be  taken  on  the  general  points  of 
the  right  of  eledtion,  a  great  deal  of  evi- 
dence was  produced  to  prove  the  titles  of 
individual  voters ;  and,  with  regard  to  thefe, 

(i)  yidcfuprat  vol.  i.  p.  360. 

F  3  the 
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the  following  general  queftion  was  argued 
and  determined. 

The  queftion  was,  Whether,  in  order  to 
fubftantiate  a  vote,  it  was  neceflary  to  pro- 
duce deeds  to  the  Committee  which  had 
been  produced  at  the  poll,  and  admitted  by 
the  returning  officer. 

The  refolution  of  the  Committee  was  as 
follows : 

Refolved,  <e  That,  any  deed  upon  which 
*'  a  voter  claims  to  vote,  fuch  vote  being 
*'  objected  to  by -the  parties,  muft  be  pro- 
"  duced  to  the  Committee,  or  proof  given 
*'  that  fuch  deed  is  unduly  withheld  or 
*'  loft,  before  the  Committee  can  admit 
<£  other  evidence,  as  fufftcient  to  fubftan- 
*'  tiate  the  vote." 

4.  The  pojfeffion  of  feveral  voters  (w<>(~>fe 
title  to  vote  as  belonging  to  any  of  ihe 
three  claffes  was  denied,  and  who  had 
tendered  their  votes  for  Dewar)  was  proved. 
This  was  prima  facie  evidence  of  their  be- 
ing freeholders ;  but  it  appeared,  by  a 
^heck-book  which  had  been  produced  on 
*  the 
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the  part  of  the  petitioners,  that  thofe  very 
perfons  had  claimed  as  leafeholders,  for 
terms  determinable  on  lives,  and  that  they 
had  been  rejected,  on  the  ground  of  that 
title  being  infufficient  to  give  a  right  to 
vote. 

On  the  part  of  the  petitioners,  it  was 
contended,  That,  if  their  being  freeholders 
was  controverted  on  the  ground  of  their 
having  claimed  as  leafeholders,  it  was 
incumbent  on  the  fitting  member  to  pro- 
duce the  leafcs. 

Thecounfelforthe  fitting  member  infifted, 
That,  as  it  appeared  from  the  check- book, 
which  the  counfel  for  the  petitioners  them- 
felves  had  delivered  in  as  evidence,  that  the 
perfons  in  queftion  had  claimed  as  leafehold- 
ers, it  was  now  incumbent  on  them  to  produce 
the  leafes,  to  (hew  that  thofe  men  had  the 
titles  under  which  they  had  claimed  to  vote. 
That  it  is  the  known  practice  in  eject- 
ments, (to  which  a  trial  before  a  Com- 
mittee, whether  a  man  really  has  the  eftate 
by  which  he  claims  to  be  a  voter,  may  be 
very  properly  compared)  that,  if  the  plain- 
F  4  tiff's 
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ti.fFs  witnefTcs,  after  having  proved  his 
polTeiTion,  iliew,  on  crofs^examination, 
that  he  claimed  by  a  deed,  the  plaintiff 
rnuft  produce  and  give  oyer  of  the 
deed. 

There  was  no  exprefs  determination  on 
this  queftion  j  but  the  counfel  feemed  to 
underftand  the  fenfe  of  the  Committee  to 
be,  that  the  petitioners  muft  produce  the 
leafes ;  and  accordingly,  the  counfel  for 
the  petitioners,  (having,  by  the  direction 
of  the  Committee,  proceeded,  during  the 
reft  of  that  day,  in  proving  the  poflcffion 
of  other  voters  in  the  fame  predicament,) 
on  a  fubfequent  day  produced  the  leafes  j 
which  amounted  to  a  waver,  on  their 
part,  of  the  point  in  difpute, 

5.  The  leafe  of  one  William  Little  was 
produced,  to  {hew  that  he  was  a  leafe- 
hold^r  for  three  years,  It  was  attefted  by 
a  fubfcribing  witnefs,  but  Morgan  Byrt, 
who  had  not  fubfcribcd  it,  was  called  to 
prove  the  execution,  as  having  been  pre- 
fent  on  the  pccalipn.  It  was  not  alleged 
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that  the  fubfcribing  witnefs  was  either 
dead,  or  kept  out  of  the  way  by  the  oppo- 
ihe  party. 

The  counfel  for  the  fitting  member  ob^ 
jeded  to  Byrt's  being  examined  on  this 
matter,  his  teftimony  not  being  the  bed 
evidence. 

To  this  it  was  anfwered,  That,  though 
witnefles  are  neceflary  to  the  execution  of 
deeds,  yet  the  fubfcription  of  thofe  wit- 
nefles is  not  neceifary  j  for  that  a  deed  is 
perfectly  valid,  although  not  fubfcribed, 
provided  there  is  teftimony  to  prove  the 
execution.  That  this  being  the  cafe,  any 
witnefs  who  faw  a  deed  executed  is  as 
competent  to  prove  the  execution,  as  he 
who  fubfcribed  it;  and  that  the  main  ufe 
of  fubfcription  by  the  witnefTes  is,  to 
ferve  as  a  memorandum,  or  indication,  to 
point  out  who  the  perfons  are,  who  can 
prove  the  execution. 

In  reply,  it  was  faid,  That  although, 
when  a  deed  is  not  fubfcribed  by  any  wit- 
nefs, a  perfon  who  faw  the  execution  may 

be 
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be  competent  to  prove  it,  yet,  when  it 
is  fubfcribed  by  a  witnefs,  the  cafe  is  very 
different ;  for  that  then,  if  the  fubfcribing 
witnefs  is  not  called,  it  muit  be  prefumed 
that  the  party  neglecting  to  call  him  is 
afraid  of  his  evidence. 

The  court  being  cleared,  the  Committee 
deliberated  for  fome  time ;  after  which,  the 
counfel  being  called  in  were  afked,  whe- 
ther a  witnefs  to  the  execution  of  a  deed, 
might  not  lign  it  at  a  time  fubfequent  to 
the  execution*  (In  the  mean  time,  while 
the  counfel  were  out,  Byrt  had  actually 
jfigned  the  leafe.)  It  was  agreed,  on  the 
part  of  the  fitting  member,  that  a  witnefs 
might  fign  fubfequent  to  the  execution, 
and  that  no  line  had  been  drawn  by  the 
law,  as  to  the  length  of  time  after  the 
execution,  within  which  he  might  fub- 
fcribe.  On  this,  the  court  being  cleared 
again,  the  Committee,  after  deliberation, 
came  to  the  following  refolution,  which 
they  communicated  to  the  counfel : 

Refolved, 
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Refolvcd,  "  That  it  is  the  opinion  of 
<*  the  Committee,  that  Morgan  Byrt  is  at 
"  liberty  to  give  evidence  of  the  execution 
(<  of  the  leafe." 

6.  Thomas  Sktlling  having  been  called, 
on  the  part  of  the  petitioners,    to  prove 
bribery   by  Mr.  Peach,    it  appeared,  that 
he  had  figned  the  petition  of  the  16  voters. 
On  this  ground  his  evidence  was  objected 
to  as  inadrniffible.     But,    as  the  petition 
which  he  had  figned  was  not  that  which, 
according  to  the  refolution  of  the  Com- 
mittee,  contained  the  charge  of  bribery, 
the  objection  was  over-ruled. 

7.  Henry  Beale  was  called  by  the  counfel 
for  the  fitting  member,  to  prove,  that  noh- 
refident  freeholders  have  a  right  to  vote. 
It  appeared,  that  he  bimfelf  was  a  non- 
refident  freeholder.     On  this,  his  evidence 
was  objected  to,  as  being  incompetent  to 
prove  his  own  title. 

It  was  obferved,  Ttut  this  was  a  very 
Different  cafe  from  that  of  George  Sirh- 

monds. 
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monds,  for  that  his  right  to  vote  was  ad- 
mitted (i).  That  it  might  reafonably  and 
properly  be  held,  that  a  voter,  with  whom  a 
great  number  of  others  concur,  has  as  high 
a  franchife,  as  one  who  has  a  fmaller  num- 
ber joined  with  him,  and,  of  confequence, 
that  he  is  not  interested  in  leflening  the 
number  :  But  that,  where  the  queftion  is, 
whether  perfons  of  a  certain  defcription 
have  a  right  to  vote  or  not,  it  could  never 
be  maintained,  that  a  man,  whofe  only 
claim  is,  that  he  is  of  that  defcription, 
has  no  intereft  in  faying  that  they  have  a 
right. 

The  Committee  refolved  not  to  admit 
the  evidence. 

On  Monday,  the  igth  of  February,  (the 
fame  day  on  which  the  counfel  had  finifhcd 
their  arguments)  the  Committee,  by  their 
Chairman,  informed  the  Houfe,  that  they 
had  determined, 

(i)  Supra,  p.  68,  69. 

That 
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That  John  Dewar,  Efquire,  was  duly 
eleded,  and  ought  to  have  been  re- 
turned (i). 

They  made  no  fpecial  report  (2), 

(i)  Votes,  p.  339.  _    . 

(1 )  Vide  fupra,  vol.  i.  p.  33. 
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ON    THE   SECOND   CASE   Of 

CRICKLADE, 


PAGE  12*  (A)  The  counfel  did  not,  on  either 
fide,  take  notice  of  a  prior  cafe  con.erning 
this  borough,  where  there  was  a  fimilar  agreement* 
'viz.  loth  June  1685.  "  Sir  Cnr.  Mufgrave  reports 
(concerning  the  election  for  Cricklade)  j" 

"  That  it  was  agreed  by  the  counfe!  on  all  fides, 
««  That  the  right  of  election  for  the  borough  of  Crick- 
«e  lade,  is  in  the  freeholders;  copyholders,  and  leafe- 
"  holders,  for  three  years."  Journals,  vol.  ix.  pi 
732.  col.  i. 

It  is  obfervable,  that  the  words,  "  borough  houfeij* 
are  not  in  this  agreement. 

P.  19.  66.  (B)  I  had  occafion  to  obferve,  in  the  in- 
troduction to  this  collection,  (fupra,  vol.  i.  p.  32,  33.) 
that  unlefs  the  decifions  of  former  Committees,  on  the 
right  of  election  in  maiden-boroughs,  ihall  be  con- 
fidered  by  fubfequent  Committees,  as  of  at  Jeaft  equal 
authority  with  adjudged  points  in  the  courts  of  Weft- 
minfter-hall,  all  the  advantages  attending  the  provi- 
fion  of  2  Geo.  2.  cap.  24.  for  making  laft  determina- 
tions 


NOTES.  79 

tions  final,  will  probably  be  loft,  snrl  ihe  intention  of 
the  legislature  entirely  fruft  rated,  with  regard  to  fuch 
boroughs,  by  the  eftablifhment  of  the  new  judicature. 
Some  have  indeed  thought  that,  to  prevent  this  in- 
convenience, the  ftatute  of  ix>  Geo.  III.  fhould  have 
enacted,  that  refolutions  of  Committees,  on  the 
right  of  election,  fhould  have  the  fame  condufive  force 
as  thofe  of  the  Houfe  formerly  had  by  virtue  of  the 
act  of  2  Geo.  II.  I  own  I  am  not  of  that  opinion. 
Nothing  but  the  grofs  and  repeated  contrarieties  in  the 
decifions  of  the  Houfe,  previous  to  the  paffing  of  that 
ftatute,  would  have  juftified  the  claufe  rendering  laft 
determinations  final.  The  meaning  of  Parliament  was 
clearly  this  .-—There  will  be  infinitely  kfe  inconveni- 
ence from  making  the  laft  determination  of  the  Houfe 
unalterable,  and  as  binding  as  an  act  of  Parliament* 
let  fuch  determination  be  ever  fo  grofs,  and  contrary 
to  evidence,  than  is  now  experienced  from  the  con- 
fufion  and  perpetual  litigation,  occafioned  by  thejarring 
decifions  which  fucceed  one  another,  every  time  the 
right  of  election  in  the  fame  borough  comes  to  be  dif- 
puted.  The  ground,  therefore,  for  making  this  law 
being  the  acknowledged  caprice  or  corruption  of  the 
old  judicature,  there  cannot  be  any  reafon  for 
extending  its  operation  to  Committees  under  the  new 
judicature,  becaufe  caprice  or  corruption  are  not,  and 
I  hope  never  will  be,  imputaMe  to  them.  The  proper 
medium  undoubtedly  is,  that  declfiors  of  Committees, 
if  termed  on  mature  deliberation,  fhould  have  equal 
weight,  not  with  an  act  of  Parliament  (as  laft  deter- 
minations have),  but  with  judgments  of  the  courts  of" 

common 
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common  law  en   queftions    competent  for  them  tc 
decide. 

The  prefent  cafe  was  the  firft,  fince  the  loth  of  Geo. 
III.  in  which  the  general  right  of  election  in  a  maiden-* 
borough,  came  fully  before  a  Committee.  Hence,  when 
the  trial  came  on,  it  appeared  to  me  of  great  confe- 
quence,  that  the  general  points  fhould  be  well  confi- 
clered,  and  the  completed  evidence  of  the  ufage  pro- 
ducedi  This  was  done  j  and,  to  faiisfy  thofe  who 
may  read  the  account  of  it  that  the  refolutions  were 
not  formed  till  fuch  evidence  had  been  laid  before 
the  Committee,  I  thought  it  very  eflential  to  ftate 
every  circumftance  of  the  proof  on  the  different  points 
as  feparately  fworn  to  by  all  the  witnefles,  as  well  a 
the  ages  of  each,  and  their  opportunities  of  knowing 
the  fact  of  which  they  gave  teflimony. — It  is  almoft 
unnectfTary  to  inform  the  reader,  that,  on  the  trial, 
each  witnefs  was  examined  at  once  to  all  the  four 
queftions  j  and  that  I  have  feparated  and  arranged 
their  evidence  under  each  different  queftion  for  the 
fake  of  method  and  perfpicuity. 

P.  61.  63.  (Cj  I  (hall  take  this  opportunity  of 
concluding  what  has  occurred  to  me  on  a  fubjec~r, 
which,  as  I  conceive,  merits  particular  attention,  and 
which  I  have  already  had  occafion  to  treat  of,  in  a  for- 
mer note  (Cafe  of  Peterborough,  Note  (E}fuprat  vol. 
iii.  p.  130,  131).  The  right  of  election  in  every  bo*. 
rough  muft  be  confidered  as  depending— on  an  acH  of 
Parliament, — on  a  fubfifting charter, — on  ufage, — or  on 
a  laft  determination  of  the  Houfe  of  Commons  j  and,  in 
(peculation,  we  muft  confider  determinations  of  the 
Houfe  of  Commons  as  having  been  formed  on  evi- 
dence 
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dence  of  the  ufage,  and  containing  only  a  declaration 
of  fuch  ufage.     But  it  is  a  great  queftion,  whether 
an  ufage  fufficientto  eftablifh  a  right  of  election,  muft, 
like  what  is   neceflary  to  eftablifh    other  prefcriptive 
rights,  go  beyond  the  time  of  legal  memory.     The 
Committees  which  fat  in  the  reigns  of  Jac.  I.  and  Car. 
I.  feem  to  have  held  that  a  right  of  election,  varying 
from  the  common  law  right  (whatever  that  is),  could 
only  be  fupported  by    "  prefcription,  and  a  conftant 
ufage  beyond  all  memory."  Vide  Glanv.  Reports,  and 
the  cafe  of  Bofton,  8  May,  1628,  (cited y»/>ft7,  vol.  ii.p. 
2<jo.)  The  fame  dodrine  was  relied  on  in  many  of  the 
other  cafes  contained  in  thefe  volumes,  as  well  as  in 
this  of  Cricklade  ;  vide,  particularly,  Cafe  of  Poole,  (fu. 
frat  vol.  ii.)  Yet  it  is  moft  certain,  that  there  are  nume- 
rous inftances  of  boroughs,  where  the  right  of  election, 
although   depending  neither  on   ftatute  nor  charter, 
but  on  ufa»e,  is,  however,  fuch,  as  muft  have  had  its 
commencement  long  after  the  time  of  legal  memory. 
If  the  payment  of  the  poor  tax,  under  the  ftatute  of 
queen  Elizabeth,  is  neceflary    to  entitle   a  perfon  to 
vote  in  a  fcot  and  lot   borough,  (vide  fipra,   Cafe  of 
Peterborough,  p.  130.  Note(B)),  all  fuch  boroughs  are 
inftances  of  what  has  been  juft  aflerted.  It  is  not  enough 
to  fay,  that  there  are  no  rights  of  ele&ion  which  depend 
on  the  poor-laws,  unlefs  fuch  as  are  fettled  by  determi- 
nations of  the  Houfe,  (fupra,  p.  63)  ;   for,  as  has  been 
already  obferved,  thofe  determinations  muft,  in  theory, 
be  looked  upon  to  have  been  meer  declarations  of  prior 
rights  proved  by   evidence.     But  the  fadt  is  not  true. 
In  Taunton,    the  fart  determination  fays  nothing  of 
VOL.  IV.  G  certificate* 
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certificate  men ;  yet  it  was  agreed  on  both  fides,  in 
the  late  cafe  of  that  borough,  that  fuch  men  are  dif- 
qualified   from  voting  there  (fupra^  vol.  i.    p.   373). 
This  ufage  cannot  be  older  than  the  introduction  of 
certificates,  by  the  ftatute  of  8  and  9  Will.  III.  cap. 
30.     There  is  no  determination  of  the  Houfe  of  the 
right  of  election  in  the  borough  of  Ivelchefter ;  yet, 
there,   a  legal  fettlement,  (by  which  is  dearly  meant, 
a  fettlement  under   13  and    14  Car.    II.    cap.    12., 
and    the   fubfequent     acts    on     the   fubjecl,)     is    a 
neceflary  qualification  (fupra,  vol.  iii.  p.  154).     But 
what  feems  to  put  this  matter  beyond  a  doubt,  is  this  • 
In  many  cities  and  towns,  which  are  counties  in  them- 
felves,  the  right  of  election  (depending  upon  ufage) 
is  in  the  freeholders  of  40  (hillings  a  year.     Is  it  pof- 
fible  ferioufly  to  believe,    that  this  right  of  election 
exifted  before  the  flat,  of  8  Hen.  VI.  cap.  7.  by  which 
a  40  fhillings  freehold  was  made  the  qualification  of 
voters  for  knights  of  the  (hire ;    or  that  it  had  any 
other  origin  than  the  analogy  which  was  fuppofed  to 
be  between  fuch  places  and  proper  counties,  and  j 
miftaken  notion   founded  thereon,   that    the   ftatute 
extended  to  them.     I  have  mown   elfewhere  (infra, 
Cafe  of  Southampton,  Note  (H)  ),  that,  in  a  return 
of  14  Hen.  IV.  not  many  years  before  the  ftatute  of  8 
Hen.  VI.  parted,  the  members  for  Briftol,  then  become 
a  county  corporate,  are  denominated  "  milites."   Now, 
this  right  of  election  in  counties  corporate,    which 
muft  have  had  its  commencement  far  within  the  time 
of  legal  memory,  is  recognized  by  the  legiflature  it- 
fclf,  in  the  ftatute  of  19  Geo.  II.  cap.  28.  by  which 

the 
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the  provifions  of  18  Geo.  II.  cap.  18,  againft  occa- 
fional  freeholders  in  counties  at  large,  are  extended  to 
cities  and  towns  which  are  counties  in  themfelves, 
and  £<  in  which  perfons  have  a  right  to  vote,  for  eleEling 
<c  members  [to  ferve  in  Parliament]  for  and  in  refpeft 
*'  of  freehold  lands  >  tenement ;5  or  hereditaments,  of  the 
"  yearly  value  of  forty  fallings \" 
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THE 

C       A        S        E 

Of  the 

TOWN  and  COUNTYof  the  TOWN 
O  F 

SOUTHAMPTON. 


The  Committee  was  chofen  on  Friday,  the  gth  of 
February,  and  confided  of  the  following  Gentlemen  : 


James   Grenville,  jun.    Efq; 

Chairman. 
John  Adams,  Efq; 
Richard  Benyon,  Efq; 
Thomas  Dummer,  Efq; 
Sir  John  Palmer,  Bart. 
Richard  Hopkins,  Efq; 
Edwaid  Phelips,  Efq; 
Afsheton  Curzon,  Efq; 
Benjamin  Allen,  Efq; 
Anthony  Eyre,  Efq; 
Richard  Combe,  Efq;  \ 

Ifaac  Martin  Rebow,  Efq; 
Edward  Eliot,  Efq; 

NOMINEES. 
Of  the  Petitioners. 
Sir  George  Yonge,  Bart. 

Of  the  ftiiing  Member. 
John  Moreton,  Efq; 


Buckingham. 

Carmarthen. 

Peterborough. 

Wendover. 

Leicefterfliire. 

Dartmouth. 

Somerfetfliire, 

Clitheroe. 

Bridgewater. 

Boroughbridge. 

Aldborough,Suffolk. 

Colchefter. 

Cornwall. 


Honiton. 
Wigan. 


PETITIONERS. 

Certain  Inhabitants  of  the  Town  of  Southampton,  in 
the  Iwereft  of  Lord  Charles  Montagu, 

Sitting  Members. 
John  Fleming,  Efq; 

COUNSEL 

For  the  Petitioners. 

Mr.  Mansfield,  Mr.  Hardinge. 

For  the  fitting  Member. 
Mr.  Lee,  Mr.  Elliot, 
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THE 

* 

CASE 

O  F    T  H  E 

TOWN,  and  COUNTY  of  the  TOWN, 
O  F 

SOUTHAMPTON. 

ON  Saturday,  the   loth  of  February, 
the  Committee  being  met,  the  pe- 
tition was  read,  and  was  as  follows  (A)  : 

"  To  the  Honourable  the  Commons  of 
"  Great  Britain  in  Parliament  aflembled. 

"  The  humble  petition  of  many  of  the 
"  inhabitants  of  the  town  of  Southampton, 
"  having  a  right  to  vote  at  the  ele&ion  of 
*  burgefles  to  ferve  in  Parliament  for  the 
*'  faid  town,  on  behalf  of  themfelves  and 
*'  others. 

G  4  "  Sheweth, 
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«  Sheweth, 

"  That  your  petitioners  beg  leave  to 
"  reprefent  to  this  Honourable  Houfe,  that 
"  though  the  regulation  and  government 
**  of  the  faid  town  of  Southampton  is  in 
"  the  mayor  and  corporation,  yet  the  right 
c<  of  election,  or  choofing  of  burgeffes  to 
"  ferve  in  Parliament  for  the  faid  town,  is 
'*  vefted  in  the  inhabitants  paying  fcot 
"  and  lot. 

"  That  the  Honourable  Charles  Mon- 
"  tagu,  commonly  called  Lord  Charles 
"  Montagu,  the  Right  Hon.  Hans  Stan- 
"  ley,  and  John  Fleming,  Efq;  offered 
"  themfelves  candidates  at  the  laft  election 
*'  of  burgeffes  to  reprefent  the  faid  town 
"  in  Parliament,  and  Mr.  Stanley  and  Mr. 
"  Fleming  were  returned  as  duly  elected. 

"  That  though  the  town  of  Southamp- 
f<  ton  is  governed  by  a  mayor,  bailiffs,  and 
"  burgeffes,  and  has  a  fheriff  af  its  own ; 
**  and  the  fheriff  of  Hampfhire,  or  county 
"  of  Southampton,  has  no  office  to  exe- 
"  cute  within  the  faid  town  ;  yet  it  has 
>»  been  ufual,  time  immemorial,  for  per- 

<(  fons 
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et  fons  having  freeholds  within  the  faid 
"  town  to  vote,  in  right  of  fuch  freeholds, 
"  for  knights  of  the  (hire  or  county  at 
"  large;  and  one  battalion  of  the  militia 
"  of  Hampfhire,  or  county  at  large,  is  an- 
"  nually  trained  and  exercifed  within  the 
c<  town  of  Southampion,  which  feems  to 
"  imply,  that  the  faid  town  is  dill  a  part 
"  of  the  county  at  large,  and  not  totally 
"  diftindl  or  independent  of  the  fame. 

"  That  the  faid  Mr.  Fleming,  when  he 
e<  offered  himfelf  a  candidate,  and  at  the 
tc  time  he  was  returned  as  a  burgefs  to  re- 
11  prcfent  the  faid  town  in  Parliament,  was 
"  fherifF  of  Hampfhire,  or  the  county  of 
"  Southampton;  and  your  petitioners  are 
*'  informed,  that  all  merifFs  are  difabled 
"  from  being  elected,  not  only  by  an  ancient 
"  refolution  of  this  Honourable  Houfe  (i), 
"  but  by  the  exprefs  letter  of  his  Majefty's 
<c  moft  gracious  writ  or  fummons  directed 
tc  to  the  merifFs ;  in  which  your  petition- 
**  ers  beg  leave  to  obferve  are  the  folio w- 
"  ing  remarkable  words :  tl  Willing,  xever- 
"  thekfsy  that  neither  you,  nor  any  other 

(0 
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ft  Jkertff  of  this  our  faid  kingdom,  be  in  any 
«c  wife  eletfed" 

«f  Your  petitioners,  therefore,  think  them- 
Cf  felves  much  aggrieved,  and  apprehend 
"  that  the  faid  eledlion  and  return  (fo  far 
«'  as  refpeds  the  faid  Mr.  Fleming)  is 
«•  an  undue  election  and  return,  and  flatter 
"  themfelves  that  the  fame  will  be  deemed 
"  by  this  Honourable  Houfe  null  and  void  ; 
"  and  humbly  hope  that  the  Honourable 
"  Charles  Montagu,  commonly  called  Lord 
"  Charles  Montagu,  will  be  permitted  to 
*'  lit  in  this  Honourable  Houfe,  as  one  of 
**  the  burgefTes  for  the  faid  town  of  South- 
*f  ampton,  in  the  room  of  the  faid  Mr. 
"  Fleming. 

*;  Your  petitioners,  therefore,  humbly 
<e  pray,  that  they  may  be  heard  by  their 
«*  counfel,  and  have  fuch  other  relief  in 
*e  the  premifes  as  this  Honourable  Houfe 
"  fhall  think  proper/' 

It  was  admitted  that  Mr.  Fleming  was 
merirT  of  Hampfhire  at  the  time  of  his 
eledion  ;  that  the  town  of  Southampton  is 

a  county 
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a  county  in  itfelf ;  that  there  is  a  meriffof 
the  town  to  whom  the  writ  of  election  is 
fent,  and  who,  in  confequence  of  the  writ, 
iffbes  his  precept  to  the  mayor  and  two 
bailiffs,  they  being  the  returning  officers, 
according  to  the  following  refolution  of 
the  Houfe. 

3  April,  1735,  Refolved,  "  That  the 
*'  mayor  and  bailiffs  of  the  town,  and 
ct  county  of  the  town,  of  Southampton, 
"  are  the  returning  officers  (B)  for  the  faid 
*'  town  and  county  (i)." 

t3*  The  counfel  for  the  petitioners  in- 
formed the  Committee,  that  they  did  not 
mean  to  raife  any  queftion  concerning  the 
right  of  election,  and  that  they  admitted 
that  the  majority  of  legal  votes  was  in  fa- 
vour of  Mr.  Fleming. 

The  laft  determination,  therefore,  was  not 
read. — As,  however,  according  to  what  was 
held,  in  the  cafe  of  Petersfield  (2),  to  be  the 

(i)  Journ.  vol.  xxii.  p.  445.  tol.  i.  p.  449. 
col.  I.  (2)  Supra,  vol.  iii.  p.  6. 

regular 
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Regular  practice,  that  ought  to  have  been 
done,  I  have  here  inferted  it. 

1 7  March,  1695-6,  Refolved,  "That  the 
"  out-living  burgefles,  as  well  as  the  bur- 
"  gefles  inhabitants,  and  other  inhabitants, 
"  paying  fcot  and  lot,  have  a  right  to  vote 
44  for  ele&ing  members  to  ferve  in  Parlia- 
"  ment  for  the  town,  and  county  of  the 
<c  town,  of  Southampton  (i)." 

The  counfel  for  the  petitioners  con- 
tended, 

That  Mr.  Fleming,  having  been  fheriff 
for  Hampfhire  at  the  time  of  the  election, 
was  ineligible  to  ferve  in  Parliament  for  the 
town  of  Southampton ;  and  that,  under 
the  circumftances  of  the  cafe,  the  votes 
given  for  him  were  thrown  away,  and  that 
Lord  Charles  Montagu  ought  to  be  declared 
duly  elected. 

£?•  The  reader  muft  have  obferved  al- 
ready, that  this  cafe  differs  from  that  of 

(i)  Journ.  vol.  xi.  p.  519.  col.  i. 

Abingdon, 
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Abingdon,  and,  as  the  event  was  alfo  dif- 
ferent, and  the  point  concerning  the  elegi- 
bility  of  fheriffs  was,  on  this  occafion,  very 
thoroughly  inveftigated,  I  think  it  neceffary 
to  ftate  the  arguments  ufed  on  both  fides 
of  the  queftion  at  fome  length,  although 
they  were,  in  general,  built  on  the  fame 
authorities  and  precedents,  with  thofe 
reported  in  the  hiftory  of  the  cafe  of 
Abingdon. 

COUNSEL  for  the  petitioners. 

The  claufe  of  «e  Nolumus"  in  the  par- 
liamentary writ,  feveral  ftatutes,  and  every 
precedent,  from  the  reign  of  Edw.  I. 
to  the  prefent  time,  concur  in  proving  and 
eftablithing  it  to  be  law,  that  perfons  hold-, 
ing  the  office  of  fheriff,  are  ineligible  to 
ferve  in  Parliament. 

As  to  the  writ,  there  certainly  cannot 
be  fuch  ftrong  and  weighty  evidence  of 
what  the  law  is,  and  this,  in  the  mod  ex- 
plicit terms,  excludes  all  merifFs.  The 
cafe  of  Payton  (i)  (hows,  that  they  were 

(i)  Supra,  vol.  i.  p.  433. 

under- 
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understood  to  be  ineligible,  in  the  reign 
of  Edward  I.  The  petition  of  the  Com- 
mons, in  the  13  Edw.  III.  proves,  that 
their  fitting  in  Parliament,  was  then  con- 
fidered  as  an  abufe  (C)  (i).  In  thofe  days, 
the  merifF  was  the  fervant  and  inftrument 
of  the  Crown  in  oppreffing  the  fubjeft. 
It  was  on  that  account  that  the  Com- 
mons were  fo  difpleafed  that  any  who 
held  that  office,  mould  be  elected  to  ferve 
in  Parliament ;  and  from  the  petition  juft 
mentioned  it  has  been  well  obferved  (2) 
that  a  prefumption  arifes,  that  what  has 
been  called  an  ordinance  in  the  46  of 
Edw.  Ill,  had  the  concurrence  of  all  the 
branches  of  the  legiflature,  and  was  there- 
fore zjlatute.  It  is  indeed  denominated  an 
ordinance,  but  it  appears,  that  it  was 
accorded  and  aJJ'ented  to  in  full  Parlia- 
ment (3)  j  and  many  old  laws,  which  are 
unquestionably  complete  ftatutes,  are  called 

(1)  Supra,  vol.  i.  p.  423. 

(2)  Ibid  Note  (R).  p.  450. 

(3)  Appendix  to  Ruff  head's  Edition  of  the  Statutei, 
p.  xliii. 

6  ordi- 
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ordinances  (i).  Perhaps,  an  ordinance, 
in  full  Parliament,  differed  from  what  was 
peculiarly  termed  a  ftatute,  in  this  refpect, 
that  the  former  was  a  name  for  a  declara- 
tory, the  other,  for  an  enacting  law, 

It  would  be  tedious  to  mention  the  va- 
riety of  ancient  acts  of  Parliament,  where 
the  word  "  ordains"  is  the  only  term  em- 
ployed in  the  enacting  part,  and  this 
before,  during,  and  after,  the  reign  of 
Edward  III.  The  flat,  of  4  Hen.  IV, 
cap.  5,  (which  will  be  afterwards  cited) 
begins  thus :  "  Item,  it  is  ordained  and 
4t  afTented."  The  counfel  on  the  other 
fide  will  net  deny,  that  7  Hen.  IV.  cap. 
15,  is  an  act  of  Parliament,  becaufe  it  is 
confidered  by  Lord  Coke  as  having  re- 
pealed that  of  46  Edw.  III.  Yet,  the 
ftatute  of  6  Hen.  6.  cap.  4.  recites,  that, 
by  that  act  of  7  Hen.  4.  "  it  was  ordained 
<l  and  eftabliflied,"  &c,— $3  tfen.  VI. 
cap,  9.  is,  in  the  body  of  the  act,  called, 

(i;  Vide  Preface  to  Ruffhead's  Edition  of  the 
Statutes,  p.  xii,  xiii.  for  the  fuppofed  difference  be- 
tween ftatutes  and  ordinances. 

<c  This 
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"  This  ordinance." — Nay,  in  one  of  the 
petitions  of  46  Edw.  III.  which  Sir  Ed- 
ward Coke,  in  the  preface  to  his  3d 
Report,  cites  as  an  ad  of  Parliament, 
the  prayer  is,  "  Pleife  ordelner  per  efta- 
"  tufe."  What  ftronger  evidence  can  be 
neceflary  to  fhow,  that,  at  that  time,  "  or- 
11  dinance"  and  tc  fatute"  were  convertible 
terms  ?  Even  fo  late  as  23  Hen.  VIII. 
cap.  5.  the  enabling  words  are,  "  ordain- 
"  ed9  eftablifhed,  and  enacted ;"  and  in 
1 8  Eliz.  cap.  10.  "  Be  it  explained,  or- 

<c  dained,  and  enacted." 

Sir  Edward  Coke  gives  it  as  his  opinion, 
that,  if  the  ac~l  of  46  Edw.  III.  had  been  a 
flatute  paffed  with  the  authority  of  Parlia- 
ment, "  the  fame  had  been  abrogated  by 
"  5  Ric.  II.  flat.  2.  cap.  4.  (D),  and 
*'  7  Hen.  IV.  cap.  15.5"  which,  he  fays,  are 
general  laws,  without  any  exception  (i). 
But  the  truth  is,  thofe  two  ftatutes  could 
not  operate  a  repeal  of  difqualifications, 
created  by  previous  ads  of  Parliament,  or 

(i)  4  Inft.  p.  48. 

exifting 
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exifting  at  common  law.  *]ihat  could  only 
be  done  by  exprefs  words,  and  there  are 
none  which  can  have  that  effect  in  either 
of  them.  Indeed,  when  it  is  conlidered, 
that  Sir  Edward  Coke  made  his  obferva- 
tions  on  the  46  Edw.  III.  with  a  view  to 
his  own  cafe,  little  reliance  will  be  had  on 
his  opinion,  as  \i  is  well  known,  that  in 
political  queftions,  efpecially  where  he 
himfelf  was  concerned,  that  great  lawyer 
was  but  too  apt  to  employ  the  eminent 
knowledge  he  pofleffed  in  the  laws  of  his 
country,  to  pervert  them  to  his  own  pur- 
pofes,  and  thofe  of  his  party. 

About  the  46th  year  of  Edw.  III. 
agreeably  to  the  law  then  eflablimed,  the 
claufe  of  '«  Nolumus"  was  introduced  into 
the  writ,  and,  except  with  fome  inter- 
ruptions during  that  reign  and  the  next 
and  at  the  beginning  of  the  reign  of 
Henry  IV,  it  has  been  continued  invariably 
ever  fmce.  It  was  probably  in  compliance 
with  the  repeated  and  earned  remon- 
flrances  of  the  Commons,  that  this  Aep 
was  taken  ;  becaufe,  it  was  reafonable  to 

VOL.  IV.  H  fuppofc 
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fuppofe,  that  a  conftant  check  was  there- 
by fecured,  which  would  prevent  any  fu- 
ture attempts  to  infringe  this  part  of  the 
Jaw. 

The  reluctance  with  which  that  arbi- 
trary prince  (Edw.  III.)  yielded  to  the 
delires  of  the  people,  on  this  head,  appears 
from  his  attempt  to  fupprefs,  fo  foon  after 
it  was  framed,  this  prohibitory  claufe;  an 
attempt,  which,  both  he  himfelf  and  his 
grandfons,  Richard  II.  and  Henry  IV.  (at 
leaft>  till  the  fourth  year  of  his  reign)  car- 
ried into  execution. 

But,  although  the  reafon  why  the  Com- 
mons,  at  that  sera,  were  fo  zealous  to  ex- 
clude merifFs  from  Parliament,  was,  pro- 
bably, the  influence  which  the  Crown  had 
over  them;  yet,  the  legal  ground  of  their 
inelegibility  was,  that,  from  the  nature  of 
their  office,  and  the  duties  annexed  to  it, 
many  of  which  can  only  be  performed  by 
their  perfonal  attendance  in  their  county, 
they  were  bound  to  conftant  refidence 
there.  This  is  particularly  fpecified  in  the 
aft  of  46  Edw.  III. ;  and,  in  the  4th  year  of 

Hen, 
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Hen.  IV.  a  particular  ftatute  was  made, 
by  which  it  is  "  ordained  and  afTented, 
"  that  every  fheriff  of  England  Jhall 
"  abide  (i),  in  proper  perfon,  in  his  baili- 
*c  wick,  for  the  time  that  he  mall  be  fuch 
«  officer  (2); — and  that  the  faid  fherifF  be 
"  fworn,  from  time  to  time,  to  do  the 
"  fame  in  fpecial,  amongft  other  articles 
<£  comprifed  in  the  oath  of  the  (her  iff  (3)." 
In  confequence  of  this  ftatute,  the  follow- 
ing claufe  makes  part  of  the  oath  of  office, 
taken  by  every  (heriff,  "  Ye  {hall  be 
*c  dwelling,  in  your  own  proper  perfon, 
"  within  your  bailiwick,  for  the  time  ye 
"  fliall  be  in  the  fame  office  (except  ye  be 
"  othcrwife  licenced  by  the  king)  (4)  (E)". 
Being  thus  bound  by  oath  to  conftant  re- 
fidence,  a  flierifF  could  not  poffibly,  with- 
out perjury,  leave  his  county  to  attend  in 
Parliament ;  and,  as  the  duration  of  a 

(1)  The  original  words,  fo  tranflated,  are,  "  Soit 
"  demurrant  en  propre  perfone." 

(2)  4  Hen.  IV.  cap.  5. 

(3)  Ibid. 

(4)  Palt,  Office  of  Sheriff,  p.  ic. 

H  2 
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{hrievalty,  in  early  times,  generally  fur- 
pafied  that  of  a  Parliament,  the  oath,  in 
itfelf,  amounted  to  an  abfolute  incapaci- 
tation. 

From  what  has  been  faid  hitherto,  it  is 
very  clear  that,  formerly,  the  offices  of  fhe- 
rifF  and  member  of  Parliament  were  in- 
compatible, and  that,  by  law,  a  Sheriff  was 
ineligible.  But,  if  fuch  was  the  law,  no- 
thing but  a  pofitive  flatute  can  fince  have 
altered  it;  and  whatever  modern  reafons 
of  expediency  may  now  be  difcovered 
againft  the  ineligibility  of  (heriffs,  how- 
ever, it  may  be  alledged,  that  the  act  of 
4  Hen.  IV,  and  the  claufe  thereby  intro- 
duced into  the  fheriff's  oath,  are  now  fel- 
dom  enforced  or  complied  with  (E),  ftill 
it  muft  be  admitted,  that  thofe  reafons, 
though  they  may  influence  the  legislature 
to  change,  cannot,  and  ought  not,  to  in- 
duce a  court  of  juftice  to  over-ru/e,  the  ac- 
tual fubfifting  law  of  the  land. 

So  little  doubt  was,  for  a  long  courfe  of 
years,  entertained  on  this  fubjecl:,  that  no 
inftances  can  be  found  of  any  fheriff's  fit- 
ting 
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ting  in  Parliament  from  the  time  of  Edw. 
III.  down  to  the  reigns  of  Hen.  VIII.  and 
Queen  Elizabeth  j  and  it  appears  thatthofe 
which  happened  in  their  reigns  were  cafes 
of  perfons  who  were  made  iheriffs  after 
they  had  been  chofen  to  Parliament  (i). 
Now,  to  be  fure,  neither  the  words  of  the 
act  of  49  Edw.  III.  nor  thofe  of  the  "  No- 
<c  lumus"  extend  to  them,  though  the  in- 
tention muft  have  been  to  exclude  all  (he- 
riffs. 

As  to  the  diflindlion  fuggefted  by  Sir  Si- 
mon D'Ewes,  and  which  has  ferved  very 
much  to  embarrafs  this  matter,  viz.  that 
the  prohibition  only  affects  fheriffs  chofen 
within  their  own  bailiwics,  these  is  not  the 
fmallefl  foundation  for  it,  either  in  the 
ftatute  and  writ,  or  in  reafon  and  prece- 
dent. On  the  contrary,  every  precedent 
where  the  point  has  been  brought  to  a  de- 
cifion,  is.,  without  one  exception,  from  the 

(i)  Littleton's  Rep.  p.  329.     But  Sir  G.  Covert 
was  firft  appointed  {herifF,  and  then  ele&ed  to  Par- 
'Hament, 

H  3  cafe 
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cafe  of  Sir  A.  Nowell,  down  to  that  of 
Abingdon,  againlt  the  eligibility  of  (he- 
riffs  in  general.  The  hiftory  of  the  cafe 
of  Sir  Edward  Coke  is  well  known.  He, 
together  with  Sir  Thomas  Wentworth, 
Sir  Francis  Seymour,  Sir  Robert  Philips, 
Sir  Guy  Palmes,  Mr.  Edward  Alford,  and 
Sir  William  Fleetwood,  being  able  and 
diftinguifhed  oppofers  of  the  arbitrary  at- 
tempts of  the  Crown,  were  appointed  (he- 
riffs,  with  the  exprefs  intention  of  difqua- 
lifying  them  from  being  chofen  to  Parlia- 
ment (i).  The  motive  here  was  highly 
tyrannical,  yet,  fo  flrong  was  the  perfua- 
fion,  in  thofe  days,  of  the  general  ineligi- 
bility  of  merifts,  that,  of  the  feven,  only 
Sir  Edward  Coke  (who,  according  to  the 
expreffion  ufed  at  the  time,  was  made  the 
fcape-goat)  attempted  to  come  into  Parlia- 
ment. And  what  was  the  confequence  of  hifi 
election  ?  It  was  complained  of,  and,  though 
there  was  not  time  for  a  decilion,  he  was 

(l)  Stafford's  Letters,  vol.  ii.  p.  29. 

treated 
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treated  by  the  Houfe  as  merely  a  member 
defatto,  and  abflained  from  attending  (i). 
The  point  had  been  folemnly  determined 
a  few  years  before,  in  the  cafe  of  Sir 
George  Selby  (2),  and  all  the  fubfequent 
cafes,  as  thofe  of  Long,  Fletcher,  and  that 
of  Abingdon,  have  confirmed  the  dodtrine, 
which  now  cannot  be  overturned  by  any 
thing  but  an  adt  of  Parliament. 

COUNSEL  for  the  fitting^  member. 

It  is  not,  neither  can  it  be,  denied  that 
a  writ,  merely  as  fuch,  has  no  compulfive 
force,  and  that  it  mull  owe  its  validity  to 
pofitive  law.  The  prohibitory  claufe, 
therefore,  in  the  writ  of  election,  if  it  has 
the  force  afcribed  to  it,  mutt  derive  it  either 
from  the  common  law,  or  from  an  adt  of 
Parliament  The  counfel  for  the  petitioners 
have  taken  both  thefc  grounds,  and,  in  the 
firft  place,  they  contend,  that  it  is  founded 

(1)  Littleton's  Rep.  p.  340. 

(2)  Supra,  vol.  ii.  p.  447,  to  449. 

H  4  on 
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on  what  they  call  a  ftatute  of  46  Edw,  III. 
That  this,  however,  is  not  a  ftatute  muft 
be  inferred,  both  from  the  authority  of 
the  greateft  lawyers  who  have  treated  on 
the  fubjecl:,  and  from  an  examination  of 
the  ad:  itfelf.  Sir  Edward  Coke  lays  it 
down,  in  two  different  paflages  of  his 
Fourth  Inftitute,  that  it  is  not  a  ftatute 
(i).  Lord  Keeper  Littleton  is  of  the  fame 
opinion,  in  his  report  of  Long's  cafe  in 
the  Star-chamber,  5  Car.  I.  and  he  parti- 
cularly proves  the  difference  between  ordi- 
nances and  ftatutes  from  feveral  inftances, 
where,  by  fubfequent  laws,  what  were  at 
firftonly  ordinances,  were  afterwards  made 
ftatutes.  I  Ric.  II.  cap  5.  2  Ric.  II.  cap. 
7.  34  Edw.  I.  28  Edw.  III.  11  and  16, 
and  3  Ric.  II.  (2)  Sir  Bulftrode  White- 

(l)4.Tnft.  p.  io.  p.  48- 

(2)  Vide  Littlet.  Rep.  p.  328,  329.  I  cannot 
find  the  paflages  he  refers  to  in  34.  Edw.  I.  and  28 
Edw.  III.  ii.  and  16,  and  3  Ric.  II.,  in  the  ftatute- 
book.  Inftead  of  28  Edw.  III.  n  and  16,  we  pro- 
bably fliould  read  28  Edw.  III.  cap.  13,  as  that  fta- 
tute  is  in  point  to  the  prefent  purpofc.  Vide  Whicel, 
Comcn.  vol.  ii.  p.  368. 

lock 
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lock  tells  us,  that,  in  Sir  Edward  Coke's 
cafe,  it  feemed  to  be  agreed  that  the  ordi- 
nance of  46  Edw.  III.  was  not  made  on 
the  petition  of  the  Commons,  but  was  an 
aft  of  the  King  and  Lords  only,  and  that 
it  therefore  hath  not  the  force  of  law,  and 
he  adds,  "  that  it  was  left  as  a  clear  truth, 
that  neither  this,  nor  any  other  ordinance, 
if  the  fame  thing  with  an  act  of  Parlia- 
ment, or  has  the  fame  force  of  law  ia 

it  (I).- 

This  diftinguifhed  parliamentary  lawyer 
alfo  mentions  inftances  where  ordinances 
have,  by  fucceeding  laws,  been  made  fla- 
tutes.  It  is  faid,  Sir  Edward  Coke's  opi- 
nion on  this  fubject,  is  to  be  miilrufted, 
becaufe  he  was,  in  fome  meafure,  fpeaking 
of  his  own  caufe ;  but  this  objection  will 
not  lie  to  the  fentiments  of  the  other  two, 
who  had  no  particular  interefl  in  the  quef- 
tion  (F). 

If  we  now  proceed  to  examine  the  ordi- 
nance itfelf,  we  mall  find  it  deftitute  of 

(i)  Whiteloclc,  vol.  ii.  p.  359.  36 ?. 

7  the 
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the  efTentials  of  an  aft  of  Parliament.  It  is 
not  entered  on  the  flatute- roil  (i),  and,  in 
the  Parliament-roll,  it  is  manifestly  diftin- 
guimed  from  the  petitions  and  anfwers, 
which  was  the  form  of  adls  of  Parliament  at 
that  time ;  nor  is  there  any  appearance  of 
its  having  had  the  concurrence  of  the  three 
eftates  -y  and  that  is,  and  always  was,  ne- 
cefTary  to  every  ftatute  (2). 

If  this  had  been  an  ad  of  Parliament,  the 
prohibition  againft  lawyers  contained  in  it 
would  be  equally  valid  with  that  againft  me- 
riffs;  but,  fince  the  Parliamentum  indoffum 
of  Hen.  IV.  to  this  day,  it  never  has  been 
contended,  that  lawyers  are  incapable  of 
fitting  in  the  Houfe  of  Commons.  The 
order  in  the  reign  of  Jac.  I.  that  the  Attor- 
ney General  fhould  never  (it  in  the  Houfe, 
as  well  as  the  proceedings  on  that  occafion, 
fhow  that  it  was  the  fenfe  of  the  Houfe  it- 
felf  that  lawyers  in  general  might  Be  legally 
chofen ;  otherwife  fuch  a  fpecial  order  againft 


(1)  Ruffh.  Append,  p.  43.  Note  (a), 

(2)  Prince's  Cafe,  8  Rep.  p.  20. 
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the  Attorney  General,  would  have  been  un? 
neceflary  (i). 

If,  after  all,  it  fhould,  for  argument's 
fake,  be  admitted,  that  the  ordinance  in 
queftion  was  a  ftatute,  we  have  ftill  the  con- 
curring opinions  of  Sir  Edward  Coke  and 
Littleton,  that  it  was  repealed  by  the  two 
ftatutes  of  5  Rich.  II.  and  7  Hen.  IV.  (2). 
Nay,  if  it  were  even  to  be  granted  for  a 
moment,  that  it  is  not  only  a  ftatute,  but  a 
ftatute  ftill  in  force,  it  yet  would  not  affect 
the  prefent  cafe  j  for  the  prohibition  it  con- 
tains is  only  againft  the  election  of  (herifTs 
to  be  knlg'  ts  of  the  foire.  Although  South- 
ampton is  certainly  a  county  in  itfelf,  it 
will  not  be  contended,  that  its  members 
are  knights  of  the  mire.  They  are  not; 
chofen  by  40  (hillings  freeholders,  as  all 
knights  of  the  (hire  are,  and  have  been, 
ever  fince  the  reign  of  Hen.  Vj.  They: 
are  exprefsly  called,  "  Burgejf'es,"  both  in 
the  writ  to  the  fheriff,  and  in  the  precept 
which  he  iflues  to  the  returning  officer,  for 

(1)  Sutra,  vol.  i.  Note  ({),  p.  453. 

(2)  C».  4.  Inft.  p.  10.  48.  Littleton  Rep.  p.  329. 

their 
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their  election ;  and,  in  this  refpeft,  name- 
ly, of  being  cbolen  by  precept^  they  refera- 
ble the  reprefentatives  of  common  boroughs 
more  than  the  members  for  other  counties 
corporate  do.t 

If  we  now  take  into  confideration  the 
arguments  brought  to  prove,  that  Sheriffs 
were  ineligible  at  common  law,  it  will  be 
found  to  be  a  talk  of  no  great  difficulty  to 
refute  them.  The  cafe  of  Warwickmire, 
in  the  reign  of  Edward  I.  is  relied  on.  But 
the  writs  on  that  occau'on,  and  all  the  pro- 
ceedings attending  them,  were,  according 
to  our  prefent  ideas  of  the  conftitution,  fo 
anomalous  and  illegal,  that  no  legal  in- 
ferences can  be  drawn  from  them.  The 
Parliament  fummoned  by  thofe  writs  was 
to  be  chofen  not  by  the  people,  but  the 
King.  The  return  made  by  Payton,  was 
the  aft  of  the  fherifF  himfelf,  who  was  de- 
firous  of  being  excufed  from  ferving  in  what 
was,  in  thofe  days,  an  expenfive  and  bur- 
thenfome  office. — After  all,  that  cafe  can 
only  be  a  precedent  againft  the  election  of 
fheriffs  for  counties. 

If 
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If  the  ineligibility  of  meriffs  had  exifted  at 
common  law,  why  is  there  no  inftance  of 
the  "  Nolumus"  before  the  ordinance  of 
Edw.  III.  ?  There  is  fomething  ambiguous 
in  an  expreffion  of  Whitelock,  which 
might,  on  a  curfory  reading,  feem  to  im- 
ply, that  fuch  a  claufe  was  inferted  in  the 
writs  immediately  after  the  petition  of  13 
Edw.  III.  (G);  (and  even  that  would  not 
(how  the  difqualification  to  have  been  part 
of  the  common  law;)  but,  in  truth,  he  does 
not  mean  any  fuch  thing ;  and  Little- 
ton exprefsly  tells  us,  that  the  firft  inftance 
of  a  writ  containing  the  tc  Nokuuus"  was 
in  47  Edw.  III. 

The  hiftory  of  the  claufe  ofc  Nolumu/ 
is  given  us,  both  by  Littleton  and  White- 
lock.  In  the  47  Edw.  III.  as  has  been  juft 
mentioned,  it  was  firft  introduced,  and 
then  it  was  omitted  in  the  writs  to  the 
Cinque  Ports.  49  Edw.  III.  it  is  in  all  the 
writs,  except  that  for  Briftol  (H).  50  Edw. 
III.  in  all.  i  Rich.  II.  omitted  again  in  the 

writ 
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writ  for  Briftol.  After  I  Rich.  II.  it  was 
inferted  in  that  writ  as  well  as  in  all  the 
others,  and  fo  continued  from  the  id  to  the 
I2th  year  of  his  reign.  Before  12  Rich.  II. 
it  contained  fome  words  not  now  employed, 
which  were  in  that  year  laid  afide,  the  form 
then  being  exactly  the  fame  as  at  this  day. 
So  it  continued  till  5  Hen.  IV.  when  it  was 
made  to  exclude  lawyers  as  well  as  merifTs, 
the  Parliament  then  chofen  having  been 
on  that  account  ftigmatized  by  the  lawyers, 
with  the  nick- name  of  "  P arliamentum  in- 
*'  doffium,"  or,  <c  The  lack-learning  Par- 
*'  liament."  In  7  Hen.  IV.  in  confequence 
of  a  petition  of  the  Commons,  it  was  en- 
acted, <J  That  elections  fhould  be  pro- 
*«  ceeded  to  freely  and  indifferently,  not- 
"  withstanding  any  requeft  or  commandment 
<{  to  the  contrary  (i)."  Accordingly,  the 
«{  Nolumus"  was  omitted  in  the  writs  the 
very  next  year,  which  (hows  clearly,  that 
it  was  that  prohibition  which  was  particu- 
larly meant  by  the  words  "  requeft"  and 

(i)  7  Hen,  IV.  cap,  15. 

"  com- 
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**'  commandment"  It  was  not  refumed  till 
14  Hen.  IV.  From  that  time,  till  the  pre- 
fent,  it  has  been  always  inferted,  though 
with  fome  exceptions  as  to  the  Cinque  Ports 
and  Calais,  which  had  a  writ  to  return 
members  in  the  reign  of  Hen.  VIII.  (2). 
As  then  it  is  evident,  that  the  <e  Nolumus" 
was  laid  afide  in  8  Hen.  IV.  in  confequence 
of  the  flatute  of  the  preceding  year,  we 
muft  infer,  that  it  became  from  thencefor- 
ward, at  leaft,  illegal;  and  this  being  fo,  it 
necefFarily  follows,  that  it  never  could  be 
legally  refumed  j  or,  being  defafto  refurhed, 
could  be  of  no  force  without  a  fubfequent 
ftatute  for  that  purpofe.  Here  Lord  Coke's 
doctrine  applies  with  great  weight :  "  If," 
fays  he,  "  original  writs,  at  the  common 
<c  law,  can  receive  no  alteration  or  addi- 
"  tion,  but  by  act  of  Parliament,  a  multo 
tf  fortiori,  the  writs  for  the  fummons  of 
"  the  higheft  court  of  Parliament,  can  re- 
"  cave  no  alteration  or  addition,  but  by 

(i)  Vide  Whitel.  vol.  ii.  p.  357.  359  ;    and  Littl. 
Rep.  328,  with  the  rolls  of  Parliament  there  cited. 

8  "  act 
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«e  aft  of  Parliament  (i)"  No  ftatute  can 
be  produced  to  authorize  the  revival  of  the 
"  Columns9  in  14  Hen.  IV.  and  the  con- 
tinuance of  it  ever  iince.  It  is  therefore 
illegal,  and  of  no  force. — The  manner  in 
which  it  came,  in  fac~l,  to  be  renewed  was, 
mod  probably,  as  Littleton  has  conjectured, 
that  the  clerk  who  was  to  make  out  the 
writs,  having  an  old  precedent  before  him, 
containing  the  prohibitory  claufe,  copied 
the  whole,  verbatim  (2).  His  error  has  been 
tranfmitted  to  our  time,  in  confequence  of 
the  eftablifhed  routine  of  office. 

The  counfel  for  the  petitioners,  after  en- 
deavouring to  prove  that  the  ineligibility  of 
jfherifFs  is  part  both  of  the  ancient  common 
and  ftatute  law,  have  recourfe,  in  order  to 
confirm  their  doctrine,  to  topics  of  conveni- 
ence and  expediency  drawn  from  early  times. 
The  danger  of  partiality  and  influence,  which 
was  fo  much  infifted  on  in  the  cafe  of  Abing- 
don,  does  not  apply  here  \  becaufe  the  fitting 
member  did  not  return  himfelf,  but  was 
elected  for  a  county  entirely  independent 

(i)  4lnft.  p.  10.  (2)  Littl.  Rep.  p.  329. 

of 
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of  his  bailiwick.  It  is  faid  that  it  is  the 
duty  of  a  fheriff  to  refide  in  his  county 
during  the  whole  time  of  his  Shrievalty,  and 
that,  confequently,  the  offices  of  a  fherifF 
and  member  of  Parliament  are  incompa- 
tible ; — that  a  fherifFis,  by  his  oath,  founded 
on  a  ftatute  of  Hen.  IV.  obliged  to  con- 
fiant  refidence.  To  this  it  may  be  an- 
fwered,  that  the  oath  is  never  taken  (E), 
and  that,  if  the  two  offices  were  by  law  in- 
compatible, a  perfon  who,  being  in  Parlia- 
ment, mould  be  made  fherifF,  muft  vacate 
his  feat ;  but  it  is  admitted,  and  can  be 
proved  by  a  thoufand  inftances  (i),  that 
perfons  already  members,  having  been  ap- 
pointed fherifFs,  have  continued  to  fit,  and 
have  had  leave  given  them  by  the  Houfe 
to  go  into  the  country  to  attend  their  duty. 
The  argument,  that  a  fheriff  cannot  do  the 
duties  of  his  office,  and  alfo  attend  in  the 
Houfe  of  Commons,  is  of  very  little  weight 
as  things  are  now  eftablifhsd,  fince  he  is 
only  fherifF  for  one  feventh  part  of  the  du- 
ration of  a  Parliament.  Indeed,  the  fame  ar- 

(i)  Vide   'infra. 

VOL.  IV.  I  gument 
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gument  bears  much  more  ftrongly  againft 
the  eligibility  of  officers  in  the  army  during 
a  war,  and  of  minifters  in  foreign  coun- 
tries :  Vet  it  will  not  be  maintained, 
that  either  officers  or  ambafTadors  are  ineli- 
gible. Surely,  if  any  arguments  ab  inconveni- 
ent'i  are  to  weigh  in  this  queflion,  the  dan- 
ger to  the  conftitution,  if  the  King  were  to 
have  it  in  his  power  to  exclude  fifty-two  of 
the  principal  friends  to  the  interefts  of  the 
people  from  the  Houfe  of  Commons,  by 
appointing  them  fherifTs  on  the  eve  of  a 
general  election,  is  of  much  more  ferious 
confideration,  than  any  difadvantage  that 
can  be  fuggefted  as  a  confequence  of  the 
eligibility  of  meriffs  (I). 

It  now  only  remains  to  confider  the  fe- 
ries  of  cafes,  and  fee  how  far  they  affe<5t 
the  general  dovftrine,  or  the  particular  quef- 
tion  now  before  the  Committee. — The 
cleared  method  of  doing  this  will  be  to 
arrange  them  in  the  order  of  time  as  they 
happened. 

8  Hen.  IV.  Sir  John  de  Bartly's  eldeft 
fon  was  knight  of  the  /Lire,  and  ILerifF  at 

the 
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the  fame  time,  but  had  been  appointed 
(hen  ff  after  his  election  to  Parliament  (i). 

34  and  35  Hen.  VIII.  Sir  Ed  ward  North 
was,  at  one  and  the  fame  time,  knight  of  the 
(hire  and  meriff  for  the  county  of  Cam- 
bridge. This  is  proved  by  a  very  curi- 
ous ftatute  of  34  and  35  Hen.  VIII.  cap. 
24.  (K)  (2). 

27  Eliz.  4  Dec.  1584.  "  Leave  to  Ed- 
"-ward  Leigh,  Efq;  knight  for  the  county 
"  of  Stafford,  and,  Jince  that  time,  chofen 
"  (heriff  for  that  county,  to  abfent  himfelf 
"  in  and  about  his  neceiTary  charge  and 
tc  fervice  in  the  office  of  meriiFwick  (3)." 

27  Eliz.  23  Feb.  1584-5.  "  Sir  Edward 
"  Dymock,  being  fheriff  of  the  county  of 
<c  Lincoln,  was  licenfed  by  the  Houfe  tp 
"  depart  into  the  country  for  the  fervice 
"  of  her  Majefty  in  the  charge  of  his  faid 
"  office  (4)  (L)." 

(»)  Littlet.  Rep.  p.  329.  from  8  Hen.  IV.  Rot. 
dauf.  M.  6.  and  M.  22. 

(2)  Litt.  loc.  cit. 

(3)  D'Ewes,  p.  335.  col.  2. 

(4)  Idem,  p.  355.  col.  i. 

I  2  31  Eliz. 
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31  Eliz.  1588-9.  <c  —  Saintpole,  Efq; 
<c  one  of  the  knights  in  Parliament  for  the 
*'  county  of  Lincoln,  being  alfo  {heriff  for 
*'  the  faid  county  of  Lincoln  at  this  pre- 
"  fent  time,  had  licence  by  the  Houfe  to 
c<  depart  into  the  country  about  the  at- 
"  tendance  of  his  faid  office  of  (herifF- 


•  35  Eliz.  1592.  Sir  Walter  Covert,  being 
firft  (htrifFof  Suflex,  was  returned  burgefs 
for  Petersfield  in  Hampshire  (2).  —  This  is 
exactly  in  point  to  the  prefent  cafe  (N). 

In  the  fame  year  Sir  George  Nin  was 
flieriffand  knight  of  the  (hire  (3)  (N). 

39  Eliz.  1597.  Bernard  Greenvill,  high 
jfheriff  of  Cornwall,  was  member  for  Bod- 
min  in  that  county  (4). 

43  Eliz.  1601.  Sir  Andrew  Nowell,  be* 
ing  (herifFof  Rutlandmire,  was  ch&fen,  and 
returned  himfelf,  one  of  the  members  for 
that  county.  This  being  moved  in  the 
Houfe,  it  was  unanimoufly  refolved,  (4  Nov. 

(1)  D'Ewes,  p.  436.  col.  2. 

(2)  Littl.  Rep.  p.  329.  (3)  Ibid. 
(4)  Br.  Will.  Not.  Parl.  vol.  ii.  p.  64. 
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Nov.  1601.)  that  the  return  was  void,  and 
that  a  new  warrant  mould  be  fent  forth  (i). 
— Both  D'Ewes  and  Littleton,  oblerving 
on  this  cafe,  confider  the  principle  of  the 
determination  to  have  been  the  abfurdity 
of  a  man's  returning  himfelf,  and,  en  that 
ground,  D'Ewes  reconciles  it  with  the  cafe 
of  Saintpole.  The  motion  and  refolution, 
as  appears  from  D'Ewes,  were  only  con- 
cerning the  return  j  and  Littleton  empha- 
tically obferves,  that  nothing  was  faid  of 
the  election  (2).  D'Ewes  indeed  conjec- 
tures, alfo,  that  Saintpole  was  chofen  to 
Parliament  before  he  was  made  ftieriff,  but 
he  only  gives  this  as  matter  of  conjec- 
ture (M). 

43  Eliz.  2  Dec.  1601.  "  Peter  Freche- 
'*  ville,  Efq;  returned  into  this  prefent  Par- 
"  liament  for  one  of  the  knights  for  the 
*c  county  of  Derby,  for  that  he  is  chofen 
"  (heriff  of  the  county,  and  other  his  ne- 
"  ceffary  affairs,  is  licenfed  by  Mr.  Speaker 
"  to  depart  home  (3)." 

(•}  D'Ewes,  p.  624,  625. 

(2)  Litt.  loc.  cit. 

(3)  D'Ewes,  p.  665.  col.  r. 

13  12  Jac. 
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12  Jac.  I.  1614.  Sir  George  Selby,  here- 
ditary fheriff  of  the  county  of  Durham, 
was  returned  knight  of  the  (hire  for  Nor- 
thumberland. Upon  a  petition  againft  him, 
the  Houfe  determined  that  he  was  ineligible, 
&nd  a  new  writ  was  ordered  (i). — This 
is  the  cafe  of  a  meriff  of  one  county ',  being 
holden  ineligible  for  another  county.  It 
happened  in  bad  times,  is  the  only  decifion 
of  the  fort,  and  was  contradi<fted  by  that 
of  Sir  Edward  Coke,  which  happened  a 
few  years  afterwards. 

i  Car.  I.  1625-6.  Sir  Edward  Coke, -hav- 
ing been  appointed  (herifT  for  the  purpofes 
mentioned  by  the  counfel  on  the  other  fide, 
was,  notwithstanding,  chofen  and  return*, 
ed  one  of  the  knights  of  the  (hire  for 
Norfolk;  and  although,  at  the  defire  of 
the  King  that  he  mould  be  removed,  the 
matter  was  referred  to  the  Committee  of 
privileges;  yet,  when  they  made  their  re- 
port, they  delivered  no  opinion  againft  his 

(i)  Journ.  vol.  i.  p.  457.  col.  2.  p.  458.  co!.  i. 
White),  vol.  ii.  p.  369. 

eligibility 
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eligibility  (i)  (O) ;  and  there  is  an  order  of 
the  Houfe  that  he  fhould  have  privilege  of 
Parliament  in  a  fuit  in  Chancery  on  the 
gth  of  June  following  (2),  only  five  days 
before  the  diflblution  of  the  Parliament  5 
which  fhews  that  he  was  confidered,  to  the 
laft,  as  a  member.  As  to  the  words  "  de 
"  fatto"  in  the  entry,  they  probably  were 
merely  employed  with  a  view  not  to  irritate 
the  King.  In  fhort,  this  cafe  of  Sir  Ed- 
ward Coke  is  equal  to  a  determination, 
and  is  confidered  as  fuch,  not  only  in  the 
Fourth  Inilitute,  but  by  Whirelock,  Lit- 
tleton, and  Mr.  Juftice  Blackftcne  (3). 

3  Car.  I.  1628.  Walter  Longe  was  flie- 
riff  of  Wiltshire  when  he  was  returned, 
and  fat,  for  the  city  of  Bath  in  Somerfet- 
fhire  (4)  ;  but,  an  information  being  filed 
again  ft- him  in  the  Star-chamber,  for  attend- 
ing in  Parliament  and  not  refiding  in  his 
county,  contrary  to  his  oath,  and  the  ftatute 

(1)  Journ.  vol.  i.  p.  825.  col.  i.  27  Feb.  1625-6. 

(2)  Ibid.  p.  869.  col.  2. 

(3)  Blackft.  Comm.  vol.  i.   p.  175.  4to  Ed. 

(4)  Littl.  Rep.  p.  326.    Br.  Will.  vol.  i.  p.  223. 

14  Of 
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of  4  Hen.  IV.  (i),  he  was,  by  a  fentence 
of  that  court,  fined   2000  merks,  and  or- 
dered   to    be    imprifoned    in    the   Tower, 
during  the  King's  pleafure,    and  until  he 
(hould  make  his  humble  acknowledgment 
and  fubmiffion  in  the  court  of  Star-cham- 
ber,   and  to  the   King  (2).     This  cafe   is 
cited  as  an   authority  on    the  other  fide. 
But,  on  a  moment's  confideration,  it  will 
be  feen  to   be   nothing  lefs.      It   appears, 
from    a  great  variety  of  authorities;    that 
Longe   fat    during    all    the    (hort    Parlia- 
ment of  3  Car.  I.  without  any  objection 
being     made    in     the     Houfe     of    Com- 
mons;—  the   only    judicature    entitled    to 
judge  of  the  legality  of  his  eledion ;  and 
the  Houfe    afterwards  (bowed    that    they 
confidered  the  proceedings  againft  him,  in 
the  Star-chamber,  as  opprcffive,  and  againft 
law,  by  the  following  refolution. 

(1)  Supra,  p.  99. 

(2)  Vide   Par],  Hift.  vol.  viii.  p.  381.  xvhere  the 
information  and  judgment  are  fet  forth  at  large. 

18  Jan. 
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1 8  Jan.  2646-7.  Refolved,  «  That  Mr. 
"  Walter  Longe  (hall  have  the  fum  of 
cc  coco  /.  paid  unto  him,  for  the  damages, 
"  fufferings,  lofies,  and  imprifonmenta, 
"  fuftained  and  undergone  by  him,  for  his 
"  fervice  done  to  the  Commonwealth,  in 
"  the  Parliament  of  fart  to  Carol!  (i)." 

We  may,  therefore,  with  greater  ju£- 
tJce  infer,  when  all  the  circumftances  re- 
ktive  to  Longe  are  taken  together,  that 
his  cafe  firongly  favours  the  eligibility  of 
iherirTs  for  boroughs  out  of  their  counties ; 
although  it  muft  be  owned  that  it  does 
not  furnifh  a  direct  parliamentary  decilion 
one  way  or  tht:  other. 

In  the  debate  on  Hatcher's  cafe,  it  was 
mentioned  by  Mr.  Powle,  that  Serjeant 
Croke's  brother  had  ferved  in  the  long 
Parliament  for  a  borough  in  Oxford- 
fhire,  when  fherifTof  that  county  j  and  in 
this  he  was  not  contradicted  by  the  Ser- 
jeant, who  was  prefent,  and  fpoke  in  the 
debate,  aguinft  Mr.  Hatcher  (a)  (P). 

(1)  Journ.  vol.  v.  p.  55.  col.  2, 

(2)  A.  Grey's  Debates,  vol.  iv.  p.  316. 

l66o. 
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1660.  Mr.  Oakley,  having  been  made 
Sheriff  of  Shrop(hire,  during  the  Parlia- 
ment of  the  Interregnum,  was  chofen  for 
Bifhop's-Caflle,  in  his  own  county,  and 
fat  without  difpute  (i). 

1677.  Mr.  Hatcher,  (heriffof  Lincoln- 
fhire,  on  a  vacancy  for  the  borough  of 
Stamford,  in  that  county,  offered  himfelf 
a  candidate,  and  had  a  majority  of  votes; 
but,  probably  from  an  idea  that  a  fheriff 
could  not  return  himfelf,  he  made  a  return 
of  H.  Nowell,  Efq;  the  other  candidate, 
and  then  prefented  a  petition  to  the  Com- 
mittee of  elections,  deiiring  to  be  received 
to  his  feat,  in  the  room  of  Nowell.  This 
occafioned  a  debate  in  the  Houfe,  and,  on 
the  queftion,  the  petition  was  rejected, 
becaufe  he  was  thought  to  be  concluded 
by  his  own  return  of  another  perfon  (2). 
This  is  the  great  cafe,  which  was  fo  much 
relied  on,  laft  year,  in  the  Abingdon 
caufe  5  but,  though  it  might  be  in  point  on 

(1)  Grey,    loc.   cit.  p.  317.     Br.  Will.  Not.  Parl. 
Vol.  i.  p.  292. 

(2)  Journ.  vol,  ix.  p.  407.  col.  i. 
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that*  it  certainly  is  not  on  the  prefent, 
occafion,  as  will  be  {hewn  immedi- 
ately. 

1710.  5  Dec.  Mr.  Harpur,  (heriff  of 
Derbyfhire,  having  been  returned  for  the 
borough  of  Derby,  a  petition  was  prefent- 
ed,  complaining  of  his  election,  on  the 
ground  of  the  incapacity  of  fherifTs  (i). 
The  petition  was  afcrwards  withdrawn 

(«)• 

1727.  Charles  Bathurft,  Efq;  and  Sir 
M.  Wyvill,  being  returned  members 
for  Richmond  in  Yorkshire,  a  petition 
was  prefented  againft  them,  by  the  two 
unfuccefsful  candidates  -,  in  which  it  was 
mentioned,  that  Bathurft  was  merifT.  Yet, 
though  the  two  petitioners  were  declared 
duly  elefled,  the  determination  went  en- 
tirely on  a  point  concerning  the  right  of 
election,  and  there  was  no  queftion  made 
as  to  the  eligibility  of  a  fherirT  (3). 

(1)  Journ.  vol.  xvi.  p.  419.  col.  I. 

(2)  Same  vol.   19  Feb.  1710-11.  p.  507.  col.  I. 

(3)  Journ.  vol.  xxi.    p.  25,  26.     72.    col.  2.     78. 
col.   i,  2.   8.6.  col.  I. 
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1766.  On  a  vacancy  for  the  city  of 
Wells,  in  the  county  of  Somerfet,  occa- 
fioned  by  the  Lord  Digby's  being  called  up 
to  the  Houfe  of  Peers  ( i ),  Mr.  Child  and 
Mr.  Peter  Taylor,  fenior,  were  candidates. 
There  were  two  returns;  one  by  the  fenior 
matter  of  the  borough,  to  whom  the 
fheriff  (who  was  Mr.  Taylor's  fon)  had 
delivered  the  precept.  By  this,  Taylor  was 
returned.  The  mayor,  who  was  the  legal 
returning  officer,  made  a  return  in  favour 
of  Mr.  Child,  and  tendered  it  to  the  fhe- 
rifF,  who  refufed  to  receive  it.  On  this, 
the  mayor  petitioned  the  Houfe  (2),  and 
bis  return  was  ordered  to  be  filed  in  place 
>of  the  other,  with  leave,  however,  to  Mr. 
Taylor,  and  the  electors,  to  complain  of  the 
election,  within  a  fortnight  (3).  Accord- 
ingly, two  petitions  were  prefented,  Com- 
plaining of  the  election  of  Mr.  Child,  and 

(1)  Journ.  vol.  xxx.  p.  439.     17  Dec.  1765. 

(2)  Same  vol.  p.  456.   15  Jan.  1766. 

(3)  Same  vol.  p.  466.  20  Jan.   1766.   Vide  fupray 
vol.  i.  Cafe  of  Morpeth,  p.  153. 

in 
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in  both  it  was  fyecially  alleged,  that  Mr. 
Child  had  been  declared  duly  elected,  con- 
trary to  the  tenor  of  the  writ,  *'  being  then 
"  the  acknowledged  foerij}'  of  Warwick" 
"  Jhire  (i)."  The  general  point  was,  on 
that  occafion,  very  fully  argued,  by  the 
counfel  for  Mr.  Taylor  ;  but  they  found  the 
opinion  of  the  Houfe  fo  very  clear  againft 
them,  that  it  was  thought  advifable  to 
withdraw  the  petitions,  before  there  was 
any  exprefs  decifion  (2)  (QJ. 

1775.  The  laft  cafe  happened  laft 
year,  viz.  The  Cafe  of  Abingdon,  when 
Mr.  Mayor,  meriff  of  Berkfhire,  being 
chofen  and  returned  for  Abingdon,  a 
borough  within  his  own  county,  the  Com- 
mittee determined,  that  his  election  was 
void  (3). 

The  cafes  which  have  been  juft  men- 
tioned may  all  be  reduced  under  five 
different  heads,  or  clalTes  of  flieriffs  •,  viz. 

(1)  Journ.  vol.  xxx.  p.  506.     31  Jan.  1766. 

(2)  Satne  vol.  p.  601.  24  Feb.  1766. 

(3)  Supra,  vol.  i.  p.  447. 

I.  Perfons 
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i.  Ferfons  made  fheriffs  after  they  were 
returned  to  Parliament.  2.  Sheriffs  chofen 
knights  for  their  own  fhires(  3.  Sheriffs 
chofen  for  boroughs  within  their  jurifdidlion. 
4.  Sheriffs  of  one  county  chofen  for  ano* 
tber.  5.  Sheriffs  chofen  for  boroughs 
'without  their  jurifdidlion. 

Now,  as  to  the  firft  clafs,  as  it  is  admitted, 
and,  indeed,  irrefiftibly  proved,  that  they 
are  capable  of  continuing  to  fit  in  Parlia- 
ment, it  follows,  that  the  two  offices  are 
compatible;  and  therefore  all  reafoningtothe 
contrary  is  of  no  avail.  Sir  A.  Nowell's  cafe 
is  a  decifion  againft  the  eligibility  of  fheriffs 
to  reprefent  their  own  counties,  (which  is 
the  2d  clafs)  and  there  is  no  pofitive  decifion 
the  other  way.  The  cafes  of  Mr.  Hatch- 
er, and  of  Abingdon,  are  perhaps  direct  de- 
terminations againft  the  eligibility  of  perfons 
in  the  3d  clafs  ;  and,  although  there  are, 
among  the  foregoing  inftances,  fevcral,  of 
perfons  who  were  in  this  predicament,  and 
continued  to  lit,  even  after  being  petitioned 
againft,  yet,  feeing  there  is  no  pofiuve 
determination  in  their  favour,  we  may 

allow 
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allow  it  to  be  law,  that  flieriffs  cannot  be 
chofen  for  boroughs  within  their  jurifdic- 
tion.  But  the  ineligibility  of  the  two  laft- 
mentioned  claffes,  (viz.  2nd  and  3d)  may, 
and  feems  to,  reft  on  grounds  of  ge- 
neral law,  independent  of  the"  Nolumus"  in 
the  writ,  and  the  ordinance  of  46  Edw.  III. 
•viz',  the  incongruity  of  a  perfon's  return- 
ing himfelf,  and  the  inexpediency  of  a 
fhcrifFs  being  capable  of  reprefenting  his 
own  county.  The  4th  clafs  are  eligible, 
according  to  Sir  Edward  Coke's  cafe.  If 
the  cafe  of  Sir  George  Selby  is  to  be  the  rule, 
they  are  not ;  and  that  cafe,  to  be  fure,  is 
confonant  to  the  ordinance.  But  the  prefent 
fitting  member  falls  under  the  5th  clafs, 
and  there  is  not  to  be  found,  either  'among 
the  precedents  which  have  been  ftated,  or 
in  any  author,  an  inftance  where  a  flierifF, 
chofen  for  a  borough  out  of  his  jurif- 
diclion,  has  been  determined,  or  held,  to 
be  unduly  elected,  or  incapable  of  retain- 
ing his  feat.  The  ordinance  of  46  Edw.  III. 
if  we  were  to  allow  it  all  the  weight  of  an 
8  act 
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adl  of  Parliament,  does  not  affe£t  this 
clafs  j  and,  although  there  is  no  pofitive 
decifion  in  their  favour,  yet  the  cafes 
where  they  have  been  allowed  to  fit,  when 
complained  of,  have,  if  oppofed  to  no- 
thing, the  authority  of  decifion.  The 
cafe  of  Wells,  particularly,  may  be 
reckoned  an  adjudged  cafe,  iince  (as  was 
tinted  before)  it  is  well  known,  that  the 
objection  to  Mr.  Child  was  very  ftrongly 
argued  at  the  bar,  and  was  only  given  up 
becaufe  the  fenfe  of  the  Houfe  was  mani- 
feftly  againft  it. 

As,  therefore,  it  is  the  opinion  of  the 
bed  parliamentary  lawyers,  and  of  fuch  as 
could  have  no  intereft  in  the  queftion,  par- 
ticularly a  late  learned  and  elegant  au- 
thor (i),  that  (herifFs  are  eligible  without 
their  jurifdidions; — As  the  46  Edw.  III. 
the  only  poffible  legal  foundation  for  the 
*'  Nolumus,"  (which,  where  it  exceeds  the 
prohibition  in  that  ordinance,  can  have  no 

(i)  Blackft.  Comm.  vol.  i.  p,  175.     410  Ed. 
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claim  to  any  authority)  extends  only  to 
members  for  counties ; — As  there  is  no 
cafe  where  a  flieriff,  chofen  a  burgefs  out 
of  his  own  county,  has,  on  that  account, 
been  removed  from  the  Houfe; — As  there 
are,  on  the  contrary,  many  inftances  where 
fheriffs  fo  elected  have  fat,  even  though 
objected  toj — And,  as  all  difabilities  arc 
to  be  conftrued  flrictly  -, — The  Committee, 
for  all  thofe  reafons,  and  their  force  is 
much  increafed  by  the  danger  of  augment- 
ing the  influence  of  the  Crown,  will 
not  think  that  they  can/  or  ought  to, 
deprive  the  prefent  fitting  member  of  his 
feat  as  a  burgefs  for  Southampton,  be- 
caufe,  at  the  time  of  his  election,  he  was 
fheriff  of  the  diftinct  and  independent 
county  of  Hampshire. 

COUNSEL  for  the  petitioners,  in  reply. 

The  general  point  contended  for  on  the 
part  of  the  petitioners  is,  "  That  a  fherifF 
"  is  not  eligible  for  any  county  or  bo- 
"  rough  ;"  and,  notwithstanding  what  has 

VOL.  IV.  K  been 
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been  urged  on  the  other  fide,  this  doctrine, 
on  a  fair  review  of  the  arguments  ariling 
from  the  writ,  from  the  ftatutes,  from  the 
authority  of  writers  on  the  fubjed:,  and 
from  the  cafes,  muft  ftand  its  ground,  and 
ought  to  be  confirmed  by  the  determina- 
tion in  this  caufe. 

The  writ  does  not  make  the  law. —  Agreed. 
But  a  claufe,  which  has  exifted  in  the  writ 
almoft  ever  fince  the  Parliament  itfelf  has 
exifted  in  its  prefent  form,  is  certainly  the 
moft  fatis  factory  evidesce  of  the  law.  The 
petition  in  13  Edw.  III.  proves  that  the 
"  Nolumus"  does  not  depend  on  the  act  of 
the  4.6th  of  that  Kingj  and  that  it  derived 
its  origin  from  the  people  (C).  Its  autho- 
rity is  confirmed  by  4  Ken.  IV.  cap.  5.,  which 
ftatute  remains  in  force  to  this  day.  It  has 
been  already  obferved  that  Parliaments,  in 
thofe  days,  were  generally  of  much  fhorter 
duration  than  the  annual  office  of  fheriff. 
Confequently,  at  that  period,  there  was 
the  utmoft  propriety  in  excluding  from 
Parliament  perfons  who,  without  breach 
5  of 
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of  their  oaths  (E),  could  nevtr  once  take 
their  feats. 

If  we  were  to  admit  that  the  "  Nolu- 
"  mus"  was  firft  introduced  by  the  a# 
of  46  Edw.  HI.  fuch  admiffion  would 
not  derogate  from  its  authority,  fince  that 
is  moft  undoubtedly  a  ftatute.  It  has 
been  fhown  that  nothing  is  fo  common 
in  the  old  a<5ls  of  Parliament  as  to  call 
ftatutes  "  ordinances"  The  very  word 
ufed  in  the  writ  itfelf  for  "  enaft"  is 
"  ordinare"  Prynne  clearly,  refutes  Lord 
Coke's  diftindion,  and  mentions  above 
an  hundred  printed  ftatutes  which  ufe 
the  names  of  "  adls"  and  "  ordinances" 
indifcriminately,  or  elfe  couple  the 
words  "  adtM  and  cc  ordinance"  toge- 
ther, as  fynonimous  expreffions.  He  parti- 
cularly fays  that  this  of  46  Edw.  III.  tf  was 
<c  an  att  and  ordinance  of  Parliament, 
"  which  are  both  one  in  law  and  obliga- 
14  tion  (i)" 

(i)  Pryn.  Animadv.  p.  13. 

K   2  The 


CAS     E      XXXIII. 

The  words  of  46  Edvv.  III.  (how  that 
the  reafon  for  incapacitating  meriffs  was 
general,  and  applied  equally  to  thofe  chofen 
for  boroughs,  as  well  as  counties,  or  out  of, 
as  well  as  in,  their  jurifdiction  j  and  the 
"  Nohtmus"  explicitly  prohibits  the  election 
of  any  {heriflTwhatfoever.  If  the  reafon  of 
the  incapacity  of  a  fherifY  to  ferve  for  his 
own  county  had  only  been,  that  a  man 
muft  not  return  himfelf,  why  did  not  the 
prohibition  run,  "  Nolumus  autenr  quod  tu 
"  atiqualiter  jis  eleffius"  without  the  addi- 
tion of  "  nee  aliquis  alius  vicecomes  ditii 
ft  rcgnl  no/In" 

But  it  is  faid  that,  fuppofing  46  Edw. 
III.  to  be  a  ftatute,  it  is  repealed  by  the  two 
fubfequent  acts  of  Ric.  II.  and  Hen.  IV. 
On  a  perufal,  however,  of  thofe  acts,  it  is 
manifeft  that  they  have  not  the  fmalleft 
relation  to  the  prefent  fubject.  That  of 
5  Ric.  II.  was  only  made  to  compel  the 
attendance  in  Parliament  of  "  every  one  to 
whom  it  belongeth,"  and  to  prevent  meriffsj 
in  future,  from  leaving  out  of  their  returns, 
6  cities, 
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cities,  and  boroughs,  entitled,  or  bound,  to 
fend  members ;  an  abufe  which  feems  to 
have  been  very  prevalent  about  that  time  (i). 
The  ftatute  of  Hen.  IV.  cap.  15.  inHead  of 
annulling  the  prohibition  againft  Sheriffs, 
rather  affords  a  very  flrong  argument  in 
fupport  of  it,  for  it  recites  «'  that  fheriffs 
"  had  made  elections  contrary  to  the 
«'  form  of  the  writ."  The  object  there- 
fore was  to  re-eftablifh  the  authority  of 
the  writ.  The  paffage  relied  on  by  the 
counfel  for  the  fitting  member  is  this: 
"  In  full  county  they  (hall  proceed  to 
"  the  election  freely  and  indifferently, 
"  not'witbjlandmg  any  requeft  &r  com- 
"  mandment  to  the  contrary"  But  thefe 
words  can  only  be  applied  to  the  inter- 
ference and  influence  of  the  fervants  of  the 
Crown,  by  means  of  letters  and  private  feli- 
citation. It  is  very  obfervable,  that  the 
ftatute  in  queftion  introduced  a  new  claufe 
into  the  writ ;  and  that,  in  order  to  do  fo, 
the  legiflature  thought  it  neceffary  to  pre- 

(i)  Videfupra,  vol.  i.  p.  70.  Note  (D). 
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fcribe  the  very  words  to  be  employed. 
When  they  were  fo  extremely  exadl  with 
regard  to  a  new  claufe,  can  we  fuppofe  that 
they  would  not  have  been  equally  exadt  and 
explicit,  if  they  had  meant  to  enacl:  that 
a  former  claufe  fhould  be  expunged  ? 

When,  therefore,  it  is  confidered,  that 
Lord  Coke,  and  Whitelock  (as  far  as  the 
latter  gives  any  opinion  of  his  own  in  fa- 
vour of  the  eligibility  of  (herifFs),  men- 
tion thefe  two  ftatutes  as  repealing  that 
of  Edw.  III.  the  force  of  every  thing  elfe 
advanced  by  them  on  the  fubjecl:  muft 
be  much  weakened  in  the  mind  of 
every  impartial  reafoner.  The  former,  be- 
fides  his  being  particularly  biafled  on  this 
queftion,  has  fallen  into  a  great  number  of 
very  palpable  miftakes,  which  have  been 
clearly  detected  by  Prynne,  in  his  animad- 
verflonson  the  Fourth  Inftitute  (i).  After  all, 
even  be  does  not  diredlly  maintain  that 
Sheriffs  are  eligible,  He  only  ftates,  that 
he  himfelf  was  allowed  privilege,  and  leaves 

(0   P.  12,  IS- 
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the  reader  to  draw  the  inference.  White- 
lock  gives  us  the  arguments  on  both  fides, 
made  ufe  of  in  Coke's  cafe;  and  obferves, 
at  the  conclnfion,  ",That  the  prohibition 
has  been  long  continued,  and  generally  ob- 
ferved  (i)." 

The  arguments  of  Littleton  (F)  are  fri- 
volous and  fallacious.  He  does  not  feem  to 
have  known  of  the  petition  of  13  Edw.  III. 
(C).  His  fuppofition  that  the  "  Nolumus" 
got  again  into  the  writ  by  the  blunder  of 
the  clerk,  is  a  ftrange  one  indeed;  for  who 
can  believe,  that  fuch  an  important  claufe 
could  have  paffed  fo  long  unnoticed,  if  its 
being  in  the  writ  refted  on  no  better  foun- 
dation, or  that  this  circumftance  would 
have  efcaped  the  vigilance  and  penetration 
of  thofe  able  patriots  who  fat  in  the  Com- 
mittee of  elections  on  Sir  Edward  Coke's 
cafe? 

It  is  evident  that  Sir  William  Black- 
ftone  has  not  confidered  this  fubjedt  with 

(i)  Whuel.  vol.  ii.  p.  359. 
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his  ufual  accuracy.  He  mentions  it  in  a 
very  general  curfory  manner,  and  the  au- 
thorities he  cites,  are  Coke  and  Whitelock, 
who  have  been  fufficiently  refuted. 

Every  decided  cafe  confirms  the  authority 
of  the  "  Nolumus"  It  is  unneceffary  to 
obferve  upon  inftances  where  there  was  no 
petition  or  complaint  ;  for  although,  per- 
haps, a  difability  to  be  chofen  may  be  taken 
up  in  the  Houfe  (i)  without  any  petition, 
yet  nothing  can  be  inferred  in  favour  of 
fherifFs,  becaufe  the  objection  to  their  eli- 
gibility has,  in  fome  inftances,  been  over- 
looked. Minors  are  by  law  ineligible,  and 
incapable  of  fitting  in  Parliament.  Yet 
how  many  examples  are  there,  in  our  own 
days,  where  perfons  under  age  have  been 
returned,  and  have  fat  in  the  Houfe  of 
Commons,  without  objection  ?  The  cafes 
cited,  of  {heriffs  to  whom  leave  has  been 
given  to  fufpend  their  attendance  in  Par- 
liament, in  order  to  execute  their  duty 


S«>«   ,  vol.   Hi,  Cafe  of  Pctersfield,  Note  (A), 
p.  17. 
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in  their  counties,  prove  nothing  farther 
than  that  they  are  improper  perfons  to  be 
elected  »  and  there  are  many  instances 
where  it  has  been  voted  a  breach  of  pri- 
vilege to  appoint  a  member  of  Parliament 
to  the  office  of  (heriff(j).  The  queftion, 
however,  on  the  prefent  occafion,  is  not 
as  to  the  capacity  of  members  of  Parlia- 
ment, afterwards  made  meriffs,  to  retain 
their  feats  i  fo  that  all  instances  of  that 
kind,  as  well  as  all  thofe  where  there  was 
no  complaint,  or,  if  there  was  a  com- 
plaint, no  decifion,  ought  to  be  laid  entirely 
out  of  this  cafe. 

Sir  Edward  Coke's  cafe  is  of  the  laft 
mentioned  fort,  for  there  was  no  decifioji 
upon  it.  Indeed,  the  hiftory  of  that  af- 
fair militates  ftrongly  againft  the  doctrine 
maintained  on  the  part  of  the  fitting  mem- 
ber. 

He    was   made    meriff,    together    with 
•fix    others,     (R)    with  the  cxprefs  arbi- 
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trary  defign  of  excluding  them  from  Par- 
liament. Yet  although  the  patriots  who 
fat  in  that  Parliament,  were  full  of  zeal 
againft  the  defpotic  meafures  of  the  court  j 
although  this  meafure  muft  have  excited 
their  heavy  indignation  ;  although  we  mufl 
prefume  that  every  argument  which  legal 
and  conftitutional  learning  could  furnifti, 
or  the  acutenefs  of  the  ableit  men  of  the 
time  fupply,  was  employed  ;  yet  neither  the 
Committee  of  elections,  nor  the  Houfe, 
ever  ventured  to  refolve  that  a  fheriff  was 
eligible,  or  might  fit  in  Parliament.  Their 
inclinations  and  wifhes,  no  doubt,  urged 
them  to  fuch  a  refolution,  but,  as  interpret- 
ers of  the  law,  they  found  it  impoffible. 

Longe's  cafe  was  not  tried  in  Parlia- 
ment, but,  when  the  Houfe  came  after- 
wards to  indemnify  him,  for  the  impri- 
fonment  and  ruinous  fine  impofed  on  him 
by  the  Star-chamber,  in  confequence  of  a 
moft  oppreftive  profecution  (S),  they  did 
not  determine,  that  he  was,  when  merifF, 
eligible  to  Parliament,  which,  on  that  oc- 
cafion,  they  moll  affuredly  would  have 

done. 
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done,  if  they  had  not  felt  that  it  was  im- 
poffible  to  explain  away,  or  controvert,  the 
law  on  the  fubjeft. 

The  only  cafes  where  the  point  was 
fairly  brought  to  a  decifion,  are  thofe  of 
Sir  George  Selby  and  Mr.  Hatcher,  and 
that  of  Abingdon.  The  firft  proves  that 
a  fheriff  of  one  county  cannot  be  chofen 
for  another.  We  are  told  that  this  hap- 
pened in  the  reign  of  a  tyrant;  but  it  is 
to  be  coniidered  that  the  Houfe  of  Com- 
mons were  hardly  ever  more  zealous  or 
fuccefsful  guardians  of  their  own  privileges 
than  under  that  tyrant  j  and  that,  if  fuch 
an  argument  is  admitted,  in  its  full  latkpde, 
to  invalidate  the  authority  of  decided  cafes, 
the  effect  will  be,  to  make  a  great  part  of 
the  records  of  Parliament  mere  wade  pa- 
per. Longe's  cafe  feems  to  be  tantamount 
to  a  determination  that  a  meriff  is  not 
eligible  for  a  borough  'without  his  county. 
Hatcher's  and  the  Abingdon  cafe  (hew 
that  (heriffs  are  as  incapable  of  repre- 
fcnting  boroughs  as  counties ;  and  it  is 

well 
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well  known  (i)  that  the  Committee,  in 
deciding  the  latter,  did  not  go  upon  the 
fuppofed  difference  between  a  borough 
•within,  and  one  out  of,  the  fheriff's  jurif- 
diction.  In  fhort,  the  adjudged  cafes  prove 
the  general  doctrine,  and  confirm  the  "  No- 
lumus*  in  its  full  extent. 

Upon  the  whole,  the  Committee  cannot 
determine  the  prefent  caufe  in  favour  of 
the  fitting  member,  without,  in  effect,  re- 
pealing a  poiitive  claufe  in  the  parliamen- 
tary writ;  which,  however  introduced,  whe- 
ther before,  or  in  confequence  of,  the  act  of 
46  Edw.  Ill,  is  now  part  of  the  law  of  the 
land.  Indeed,  if  it  were  not,  it  cannot 
be  conceived  that  it  would  have  been 
overlooked  at  the  time  of  the  petition  of 
rights,  and  of  the  Revolution.  But  it  has 
remained  and  gained  daily  ftrength  by  a 
continued  ufage,  much  longer  than  what 
lias  been  fufficient  to  eftablifh  fome  of  the 


(l) 
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moil  important  parts  of  the  law,    whofe 
original  introduction  is  neither  fo  ancient, 
nor  fo  well  founded,  as  that  of  the  "  No- 
lumus"     Thus  common  recoveries,  though 
contrived  to  evade  a  pofitive  a<5l  of  Par- 
liament, and  of  much  more  modern   date 
than  the   "  Nolumus"   are  now  fo  clearly 
part   of   the  law  of  England,    that   they 
cannot  be  queflioned  in  any  court  of  ju£- 
tice.     In  like  manner,    imprifonment  for 
debt  is   now  an    undeniable  part   of    the 
law,  yet  it  is  not  founded  on  any  ftatute, 
but  was  brought  into  ufe  by  mere  inference 
and    implication.      Prynne,    indeed,    has 
faid  (i),  that  the  parliamentary  writ,    not 
being  what  is  technically   called    '<  origi- 
nal," is  alterable,    and   cites   inftances   of 
temporary  alterations  actually  made  in  it, 
in   former   reigns.     But    thofe    inftances, 
though  they  mew  the  thing  to  have  been 
done  u  defaftoj*  do  not    prove  that  it  was 
legal  or  conftitutional,  no  more  than  the 
examples  of  qualifications  to  fervc  in  Par- 

(i)  Animadv.  p.  13. 
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liament,  altered  in  thofe  times,  as  the 
fame  author  obferves  (i),  by  the  King, 
at  his  pleafure,  prove  the  legality  of 
fuch  alterations,  or  that  they  might  be 
lawfully  put  in  practice  at  this  day.  Surely 
if  any  writ  ought  to  be  facred,  this  mould, 
which  concerns  the  moft  important  birth- 
right of  the  fubjecT".  On  this  Lord  Coke, 
(whofe  opinion  as  a  lawyer,  was  as  fupe- 
rior  to  Prynne's,  as  bis  diligence  as  an  an» 
tlquarian,  feems  to  have  furpaffed  Lord 
Coke's,)  delivers  his  fentiments  very  clearly. 
His  words,  indeed,  in  the  paflage  now 
alluded  to,  have  been  quoted  by  the  coun- 
fel  on  the  other  fide,  to  invalidate  the  au- 
thority of  the  "  Nolumus  (2),"  but  it  be- 
ing now  demonftrated,  that  the  prohibi- 
tory claufe  is  a  legal  part  of  the  writ, 
they  certainly  apply  to  {hew  that  nothing 
but  an  a<5t  of  Parliament  can  expunge  or 
annul  it :  Yet,  a  decifion  of  the  Com- 
mittee, declaring  that  Mr.  Fleming  was 


(1)  Animadv.  p.  13. 

(2)  Supra,  p,  in. 
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eligible  at  the  laft  general  eledion,  would 
amount  to  nothing  lefs. 

The  Committee,  after  deliberation  among 
themfelves,  directed  the  Chairman  to  in- 
form the  counfel,  that  they  had  come  to  the 
following  refolution  : 

Refolved,  "  That  it  is  the  opinion  of 
"  this  Committee,  that  John  Fleming,  Efq; 
<j*  being  fherifffor  Hampmire  at  the  time 
"  of  the  ,laft  general  election,  was  eligible 
"  to  ferve  in  Parliament  for  the  town  of 
««  Southampton." 

Being  made  acquainted  with  this  refolu- 
tion, the  counfel  for  the  petitioners  faid, 
They  would  prove  that  the  (herirTof  the  town, 
in  making  out  his  precept  to  the  returning 
officer  at  the  laft  election,  had  not  followed 
the  words  of  the  writ,  as  is  the  eftablimed 
practice,  but  had  omitted  the  'f  Nolumus" 
That,  though  the  Committee  had  now  de- 
termined that  the  fherifT  of  Hampfhire  was 
eligible  notwithftanding  the  "  Nolumus ;" 
yet  the  fherifF  of  Southampton  had  no 

right 
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right  to  anticipate  fuch  a  determination. 
That,  if  the  "  Nolumu"  had  been  in  the 
precept,  it  might,  perhaps,  have  weighed 
with  the  electors,  fo  as  to  induce  many  to 
vote  for  Lord  Charles  Montagu,  who,  in  the 
event  which  happened,  had  voted  for  Mr. 
Fleming.  They  faid,  they  could  fhow  that 
the  omifiion  was  the  effect  of  improper 
partiality,  and  contrived  with  a  view  to 
ferve  Mr.  Fleming.  That  the  electors  had 
demanded  to  fee  the  writ,  and  were  refufed. 
That,  on  this  ground,  the  election  ought 
to  be  avoided.  That,  if  it  were  not,  this 
would  be  a  precedent  of  a  mod  dangerous 
tendency,  becaufe  it  would  fiirnim  future 
Sheriffs  with  a  pretext  to  garble  and  muti- 
late the  writ  in  other  parts,  in  fuch  manner 
as  might  fuit  their  particular  ends. 

The  counfcl  for  the  fitting  member 
contended, 

That  thofe  on  the  other  fide  had  not  a 
right  to  go  into  evidence  of  the  fads  they 
now  alleged,  becaufe  there  was  no  charge 
on  that  ground  contained  in  the  petition, 

and 
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and  they  were  not,  therefore,  prepared  tp  an- 
fwer  or  make  a  proper  defence  to  this  new 
complaint.  That  the  petition  itfelf  proved 
the  electors  to  have  known  the  contents  of 
the  writ,  fince  it  recites  the  c*  Noliimus-"  fo 
that  it  is  "impoffible  to  fuppofe  the  eleiftion 
would  have  been  otherwife,  if  it  had  been 
inferted  in  the  precept.  That  the  only 
petitioners  before,  the  Committee  were  vo- 
ters who  had  given  their  fuffrages  for  Lord 
Charles  Montagu,  and  that  they  could  not 
complain  of  being  milled  by  the  omiffion 
of  the  "  Nolumus."  That,  Jn  the.  cafe  of 
Petersfidd,  the  Committee 'had  refufed  to 
let  the  counfel  for  the  petitioners  go  into 
an  objection,  although  mentioned  in  the 
petition,  becaufe  it  was  not  directly  alleged 
as  a  fpecific  ground  of  complaint  (i). 

In  reply,  on  the  part  of  the  petitioners, 
it  was  argued, 

That  the  general  allegation  in  the  peti- 
tion, of  the  undue  return  of  the  fitting 
member,  was  fuffici?nt  to  entitle  them .  to 

(i)  Supra>  Vol.  iii.  p.  7,  to  n. 

VOL.  IV.  L  go 


CASE      XXXIII. 

go  into  the  proof  of  the  facts  fuggefted. 
That  it  furely  cannot  be  neceflary  to  fet 
forth  fpecially  in  a  petition  every  circum- 
ftance  which  contributes  to  vitiate  an  elec- 
tion and  return.  That  the  Committee  had 
the  writ  and  precept  both  before  them. 
That  both  were,  ex  neceffitate,  evidence  in 
the  caufe,  and  therefore  they  muft  take 
notice  of  the  irregularity  in  the  precept, 
and  there  could  be  no  reafon  why  the  pe- 
titioners fhould  not  be  fufTered  to  give  evi- 
dence of  fuch  facts  as  might  ferve  to  ex- 
plain the  caufes  and  motives  of  that  irre- 
gularity. That,  although,  in  the  Peterf- 
field  cafe,  the  objection  happened  to  pre- 
vail, it  feemed  fo  groundlefs  to  the  coun- 
fel  for  the  fitting  member,  that  one  of  them 
would  not  fpeak  in  fupport  of  it  (i). 

The  court  being  cleared,  the  Committee, 
after  deliberation,  came  to  the  following 
refolution,  which  they  directed  the  Chair- 
man to  communicate  to  the  counfel : 

(i)  Mr.  Hardinge.  Vidt  fupra,  Cafe  of  Petersfield, 
Vol.  iii.  p.  jo. 

Refolved, 
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Refolved,  "  That  the  evidence  propofed 
fc  tp  be  given  cannot  be  gone  into,  the  mat- 
<e  ter  not  being  alleged  in  the  petition,'* 

In  the  beginning  of  the  caufe,  after  the 
leading  counfel  for  the  petitioners  had 
opened  their  cafe,  Mr.  Bulkeley,  one  of  the 
three  returning  officers,  was  called,  and 
afked,  If  it  was  known  at  the  time  of  the 
election,  that  Mr.  Fleming  was  ftieriff  of 
Hampmire.-— The  purpofe  of  this  evidence 
was  to  fhow  (if  the  Committee  mould 
think  the  merifT  ineligible)  that  the  votes 
given  for  him  were  thrown  away. 

The  queftion  was  objected  to. 

It  was  admitted  to  be  a  general  rule, 
that  where  there  is  a  legal  incapacity,  and 
the  facl:  of  *  candidate's  being  under  fuch 
incapacity  is  known,  the  votes  given  for 
him  are  thrown  away.  But  it  was  con- 
tended, that  there  was  no  fpecial  allega- 
tion in  the  petition,  that  the  facl:  of  Mr. 
Fleming's  being  (herirT  was  known,  at  the 
L  2  time 


148        CASE      XXXIII. 

time  of  the  election,  to  the  electors,  and 
that,  therefore,  no  evidence  could  now  be 
received  to  prove  what  was  not  directly 
alleged  in  the  complaint.  That  the  rule, 
juft  and  expedient  in  itfelf,  was  firmly  efta- 
blifhed  by  the  decifion  in  the  cafe  of  Pe- 
tersfield.  That,  in  the  petition  in  the 
Abingdon  cafe,  the  fad  of  the  notoriety  of 
Mr.  Mayor's  being  fheriff,  was  particularly 
fet  forth.  That  the  allegation  in  the  pre- 
fent  petition  was,  that  Mr.  Fleming  was 
fheriff,  and  that  the  circumftance  of  that's 
being  known  to  the  electors  was  a  diftinct 
fact,  and  was  not  dated. 

This  point  having  been  argued  by  the 
counfel,  the  Committee,  after  deliberation, 
informed  the  counfel,  That  they  were  of 
opinion  not  to  hear  the  evidence '  offered, 
then. 

After  the  great  queftion  was  decided 
againft  the  petitioners,  it  •  became  unne- 
ceflkry  for  their  counfel  to  try  to  be  let 
into  this  evidence. 

i  On 
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On  Monday,  the  rath  of  February,  the 
Committee,  by  their  Chairman,  informed 
the  Houfe,  that  they  had  determined, 

That  the  fitting  member  was  duly 
elefted(i). 

(i)  Votes,  p.  306. 
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PAGE  87.  (A)  In  this,  and  feveral  of  the  fore- 
going  cafes,  when  any  queftion  of  conftru&ion 
has  arifen  on  the  words  of  a  petition,  I  have  thought 
it  proper  to  fet  forth  the  whole  of  the  petition,  or  the 
entry  of  it  in  the  votes,  which  (except  that  the  formal 
beginning  and  conclufion  are  omitted,  and  the  petition 
is  there  thrown  into  the  fhape  of  a  recital),  is  exactly 
the  fame. 

P.  91.  (B)  The  mayor  and  two  fheriffs  are 
called,  "  The  returning  officer"  in  the  fmgular 
number,  by  a  kind  of  legal  figure,  as  the  office  i$ 
onej  though  executed  jointly  by  three  perfons.  Thus, 
in  like  manner,  the  two  fheriffs  of  London  are  called, 
in  the  fmgular  number,  fheriffof  Middlefex. 

P.  94.  109.  130.  135.  (C)  The  following  note  upon 
{hat  paflage  in  Whitelock  where  he  mentions  this 
petition  of  13  Edw.  III.  was  furnifhed  me  by  a  gentle- 
man at  the  bar,  who  has  deferved  well  of  the  public 
by  being  the  editor  of  Glanville's  reports,  and  whofe 
accuracy,  I  believe,  may  be  relied  on.  (Vide  Infrp, 
Note  (O,; 

«•  Whitelock's 


NOTES.  151 

«c  Whitelock's  afiertion  is  erroneous.  There  is  no 
"  fuch  petition  upon  the  roll  of  Parliament  of  that 
"  year.  I  have  perufed  the  whole  of  that  roll 
"  with  attention  ;  and  the  only  article  relative  to 
*c  elections,  is  No.  22.  which  only  directs,  that  it 
"  be  inferted  in  the  writ  of  election,  that  two  knights 
"  girt  withfwords  fhail  be  returned  for  counties.'* 

P.  96.  (D)  It  is  very  obfervable,  that  this  ftatute 
of  5  Rich.  II.  and  the  other  four  pafled  at  the  fame 
time,  are,  in  the  preamble,  called  "  Ordinances 
<6  and  eftablifhments ;"  and  in  the  title,  "  Ordina- 
<c  tiones  &  cowordie" 

P.  99, 100.  113.  131.  (E)  There  was,  in  this  cafe, 
much  argument  concerning  the  ftatute  of  4  Hen.  IV. 
cap.  5.  and  the  claufe  in  the  fheriff's  oath,  by  which  this 
refidence  in  his  county  was  required  ;  but  the  hiftory 
of  the  oath  was  not  explained.  The  ancient  oath  of 
office  taken  by  fheriffs  is  in  the  Regifter,  fol.  201, 
202.  to  which,  in  the  courfe  of  time,  large  additions 
were  made,  as  appears  by  comparing  the  form  in  the 
Regifter  with  that  given  in  Dalton  (fol.  9,  ro). 
In  the  additional  part  is  contained  the  claufe  en- 
joining refidence,  fet  forth  in  the  text  (fupra>  p. 
99).  This  claufe  was,  no  doubt,  intruluced  in 
confequence  of  the  ftatute,  although  it  may  be  ob- 
ferved,  that,  in  the  ftatute,  there  is  no  authority  for 
that  part  which  allows  a  difpenfing  power  to  the 
King.  The  framers  of  the  oath  imagined  that  to  b« 
an  inherent  part  of  the  royal  prerogative.  When 
Sir  Edward  Coke  was  made  (heriffof  Buckingham- 
(hire  in  order  to  prevent  his  being  chofen  to  Parlia- 
L  4.  mcnt, 
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ment,  he  obje&ed  to  four  of  the  additions  to  the  oath 
(Cro.  Car.  p.  25,  26.);  whereupon,  in  confequence 
of  a  conference  of  all  the  judges  with  the  Lord 
Keeper,  one  of  the  additions,  viz.  that  by  which  the 
fheriff  was  to  fwear  that  he  would  do  all  in  his 
power  to  deftroy,  and  make  to  ceafr,  all  manner  of 
Lollardies,  &c.  within  his  bailiwick,  was  ftruck  out 
by  an  order  of  Council,  (Parl.  Hift.  vol.  vi.  p.  422.)  as 
having  been  inferted  in  confequence  of  the  ftatutes  of 
5  Ric.  II.  flat.  2.  cap.  5.  and  2  Hen.  IV.  cap.  15. 
which  ftatutes  were  repealed,  on  the  eftabliftimeat  of 
the  Proteftant  religion,  by  i  Edw.  VI.  cap.  12.  and 
j  Eliz.  cap.  i.  But  it  is  obfervable  that  Coke  took 
no  exception  to  the  claufe  concerning  refidence;  and 
it  is  faid  that,  during  the  fhort  continuance  of  the 
fecond  Parliament  of  i  Car.  I.  when  his  right  to  fit ' 
in  Parliament  was  agitated,  he  ufed  to  fleep  every 
night  at  his  houfe  in  Buckinghamshire,  in  order  to 
comply  with  the  oath  and  ftatute.  Whitelock  tells 
us  that  the  King  ufually  difpenfed  with  the  refidence 
of  fheriffs  in  their  counties  (vol.  ii.  p.  368,  369); 
however,  that  had  not  been  done  in  Longe's  cafe. 
But,  in  the  reign  of  George  I.  a  new  oath  was 
framed  for  all  iherirTs,  (excepting  thofe  of  Chefter 
and  Wates)  and,  by  the  fiat,  of  3  Geo.  I.  cap.  15. 
§  18,  was  fubftituted  in  lieu  of  the  former  j  varying 
from  it  in  fome  refpe&s,  and,  particularly,  containing 
no  obligation  to  refidence.  By  §  20.  of  the  fame  aft, 
it  is  provided,  that  the  fheriffs  of  Wales  and  Chefter 
(hall  continue  to  take  the  ancient  oath  j  but  it  is  alfo 
provided,  that,  with  refpedt  to  them,  the  claufe  con- 
cerning 
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cerning  refidence  ftiall  be  left  out.     This  ftatute  does 
not  exprefsly  repeal  that  of  Hen.  IV.;  but  it  feems, 
by  fair   and   reafonable   conftru&ion,    to   have  that 
effect ;    and,    if  fo,    any  difability  arifing   from   the 
neceflity  impofed  on  flieriffs  by  that  ftatute,  of  re- 
fiding  in  their  counties,  is  now  removed.     The  ftat. 
of    Geo.  I.    and  the  alteration   thereby   made   with 
regard  to  the  oath,  were  not  mentioned  on  either  fide, 
in  this  caufe. — Littleton,  in  his  argument  in  Longe's 
cafe,  explains  the  French  word  "  demurrant"  in  the 
acT:  of  Hen.   IV.,    to   mean   '«  refiant."      He  cites 
Jeffries'  cafe  (5  Rep.  p.  67,  a.)  to  prove,  that  a  man 
may  be  refident  where  he  doth  not  inhabit,  if  he  occu- 
pies lands  there  j    and  fays  it  was  refolved  in  Coke's 
cafe,    that  it  was  neceflary,    by  i  Hen.  V.    cap.  i. 
that  knights   of   the  (hire   fhould    be   refiant  in  the 
counties  for  which  they  were  chofen  ;    and  that  he 
(Coke)  was  held  to  be  refiant  in  Norfolk,  becaufe  he 
had   lands    there,    although    he    Inhabited  el fe where. 
But,  in  the  firft  place,  there  was  certainly  no  point 
ref/olved  in  Coke's  cafe,  if  by  "  refolded"  is  meant, 
"  decided  ;"  in  the  fecond  place,  according  to  this 
explanation  of  the  word  **  refiant)"  a  perfon   might 
be  entitled  to  be  confidered  as  being,  at  one  and  the 
fame  time,  refiant  in  every  county  in  England,  which 
would  be  abfurd  ;    and,  in  the  third  place,   "  demur- 
rant"    in   the  ftat.  of  Hen.  IV.    feems  to  be  very 
properly  tranflated   by  "  abide"  in  the  ftatute-book, 
and  by   "  dwelling,'  in  the  ancient  oath.     This  is 
agreeable  to   the  fenfe  of  the  modern   French   word 
f  dcmeurer  3"  and,  if  the  anecdote  is  true  relative  to 

Sir 
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Sir  Edward  Coke's  fleeping  during  his  fhrievalty  in 
Buckinghamshire,  it  is  clear  that  he  underftood  the 
ftatutes  and  oath  to  mean  "  dwelling."  In  Jeffries* 
cafe  it  is  only  faid,  that  a  man  who  manures  lands 
in  a  parifli  is  thereby  refident  upon  them,  and  a 
parishioner,  to  the  purpofe  of  being  taxed  to  repair  tho 
church,  &c. 

P.  105.  (F)  Littleton  was  fo  far  interefted,  that 
be  was  counfel  for  Longe;  fo  that  it  is  his  argu- 
ment,  not  his  opinion,  which  he  gives  in  his  report. 
He  was  not  made  a  judge  till  15  Car.  I,  Vide  Cro.  Car. 
p.  565.  Vide  alfo  Parl.  Hift.  vol.  viii.  and  the  Life  of 
Littleton  prefixed  to  his  Reports. 

P.  ic6.  Note  2.  (G).  The  reafoning  in  thePrince'st 
cafe,  in  the  8th  Report,  feems  to  me  to  favour  the  opi- 
nion that  46  Edw.  III.  is  a  flat  ate.  It  is  there  fhown, 
that  a  Statute  may  be  in  the  form  of  a  grant,  or  of  a 
charter  or  letters  patent  from  the  King  j  that  there 
wfed  to  be  great  variety  in  the  penning  of  a&s  of 
Parliament;  that  there  are  many  which  are  indited, 
"  ^usd  DOMINUS  RExyforw//;"  and  that,  in  fuch 
Cafes,  if  they  be  entered  in  the  Parliament- roll^ 
(which  46  Edw.  III.  was),  and  always  allowed  for 
a£ts  of  Parliament,  it  (hall  be  intended,  that  it  was 
by  authority  of  Parliament,  (8  Rep.  20,  b.)  The 
report  goes  on  to  fay,  "  But  if  an  aft  be  penned,  that 
**  the  King,  with  the  aflent  of  the  Lords,  or  with 
"  the  aflent  of  the  Commons,  it  is  no  a&  of  Par- 
•'  liament;  for  three  ought  to  aflent  to  it,  fell,  the 
**  King,  the  Lords,  and  the  Commons  ;  or  other- 

"  wife, 
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"  wife,  it  is  not  an  act  of  Parliament :  and  by  the 
*{  record  of  the  aft  it  is  exprefled  which  of  them 
4t  gave  their  afient,  and  that  excludes  all  other  in- 
<*  tendments  that  any  other  gave  their  aflent  j  and 
"  fo  there  is  a  difference  between  a  general  and  par- 
"  ticular  penning  of  an  aclof  Parliament."  (Ice.  fit.) 
Magna  Charta  itfelf  is  in  the  form  of  a  charter;  and  it 
is  fingular  that  in  the  Prince's  cafe  it  was  thought 
necefiary  to  bring  arguments  to  prove  it  to  have  been 
a  ftatute  (p.  19,  b.).  But  if  an  ac~r.  of  Parliament 
may  be  in  tbat  form,  furely  it  may  be  in  the  form  of 
an  ordinance  j  and  when  the  accord  and  aflent  is  ex- 
prefled gtnerally^  (as  in  46  Edw.  III.)  it  may 
and  ought  to  be  intended  that  the  Lords  and  Com- 
mons joined  in  fuch  accord  and  aflent.  In  the  place 
juft  cited,  Magna  Cbarta  is  faid  to  be  proved  to  be  an, 
a£  of  Parliament,  by  implication.  To  this  indeed  is 
added,  "  That  it  always  hath  had  the  allowance  of 
*s  an  aft  of  Parliament,  and  therefore  ought  to  be  fo 
"  taken."  But  fo  (it  may  be  faid)  had  the  46 
Edw.  III.  till  its  authority  began  to  be  called  in 
queftion  in  the  reign  of  Jac.  I. 

As  to  the  words  prohibiting  the  election  of  lawyers, 
that  part  of  the  ftatute,  (if  it  is  one)  feems  to  hav« 
fallen  into  difufe  by  a  fort  of  tacit  confent,  as  hap- 
pened to  the  ftatutes  of  refidence  Vide.  fupray  vol.  i. 
p.  341.  Note  (D.) 

P.  109.  (H)  It  is  very  difficult  to  account  for  the 

particular   omiffion  of  the  "  Nolumus"  in  the  writ 

for  Briftol }  but  it  feems  to  favour  the  opinion^  that' 

fheriffs  were  never  meant  to  be  ineligible   as  bur- 

S  g'Jf* 
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gefles. — Till  23  Hen.  VI.  there  was  no  precept  iflued 
to  boroughs,  but  the  general  writ  was  the  only  autho- 
rity for  the  choice  of  all  the  members  in  the  county  as 
well ,  burgefles  and  citizens,  as  knights  of  the  (hire. 
(fupra,  vol.  i.  p.  426.  and  p.  450.  Note  (C)).  Briftol 
having  become  a  county  in  itfelf  about  the  end  of 
Edward  III.'s  reign,  and  a  fpecial  writ  being 
thereby  neceflary  to  the  fheriff  of  the  place,  fince  he 
had  no  knights  of  the  (hire  to  ele&,  it  was  unnecef- 
fary,  and  would  have  been  improper,  if  .fheriffs  were 
eligible  as  burgejfes)  to  infert  the  "  Nolumus"  in  his 
writ.  But  why  then  was  it  not  in  like  manner  omit- 
ted in  the  writs  to  the  fheriffs  of  other  counties  cor- 
porate ?  Perhaps  it  was.  Or,  perhaps,  the  members 
for  other  counties  were,  at  that  time,  confidered  as 
knights  of  the  (hire.  Thofe  for  Briftol  foon  began  to 
be  looked  upon  in  that  light.  This  appears  by  com- 
paring together  the  two  following  very  curious  re- 
turns. 

"  Virtute  iflius  Brevis  elegi  £ff  venire  fed  ad  pr&fent* 
"  Parliamentum  domini  Regis  apud  Weftm*  in  craftint 
"  fanRi  Edmundi  Regis  prox.  futur.  duos  BURGENSES 
**  de  difcretioribus  &  magis  fufficientibus^  qui  in  navigii 
"  £ff  exercitio  merchandifarum  notitiam  habent  tne/ioremt 
"  viz.  Walterum  Derby  &  Thomam  Beaupine." — 
This  was  foon  after  Briftol  was  made  a  county.— 
But,  in  14  Hen.  IV.  the  return  was, 

"  Never int  univerfi  per  prafente!,  quod  nos  Major  &• 
**  communitas    villa  Brifloly    unanimi    aj/enfu  noftro  & 
conflhuimus  &  in  loco  nojlro  pofuimus  dileftos- 

"  mlis 
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"  nob  it  in  Gbri/lo^  TTjomam  FJfehe  &  Thomam  Thony, 
"  comburgenfes  noftros,  tarn  ut  MILITES  pro  COM.  Brtf- 
"  /<?/.,  quam  ut  BURGENSES  villa  &  burgi  Brtftol* 
tf  pro  eifdem  com.  villa  £2*  burgo  ad  fjjend.  ad  Pariiamen- 
"  turn,  &c.  Carew's  Law  of  Ele&ions,  p.  94. 

Col.  2. 

It  is  perhaps  fair  to  conjecture  that,  as  foon  as  they 
began  to  be  reckoned  tnigbts  of  the  Jhire,  the  ««  Nolu- 
<«  mus"  was  inferted  in  the  writs-,— but  this  is  nothing 
but  conjecture. 

P.  114.  (I)  This  argument  is  ufed  by  Sir  Simondi 
D'Ewes,  (p.  39.)  in  his  obfervations  on  the  writ,  and. 
the  argument  on  the  other  fide,  drawn  from  the  neceffi- 
ty  that  a  fheriff  fliould  refide  in  his  county,  is  dated  by 
him  in  the  fame  place,  and  anfwered  thus,  *'  That 
"  it  was  very  common,  formerly,  for  the.  fame  per- 
"  fon  to  be  fheriff,  at  the  fame  time,  for  more  than 
*'  one  county,  in  which  cafe  he  could  not  refide  in 
"  both,  &c."  Ibid,  and  p.  336. 

P.  115.  (K)  The  Parliament  of  34  and  35 
Hen.  VIII.  met  firft,  8  Jan.  1342-3,  which  was  the 
33d  year  of  Hen.  VIII.  (Vide  Ruffh.  Ed.  of  the  Stat.) 
It  appears,  by  the  imperfedt  bundle  of  writs  and 
returns  for  Cambridgeshire  of  that  year,  which  are 
the  only  ones  that  are  not  loft  from  17  Edw.  IV.  to 
I  Edw.  VI.  (Vide  Willis  'Not.  Part.)  that  North  was 
then  returned.  The  ftatute  referred  to  exprefsly 
mentions  him  as  (herifF  in  34  and  35  Hen.  VIII. 
Hence  it  follows  that  he  muft  have  been  appointed 
.  -  .  flieriff 
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{heriff  after  he  was  chofen  to  Parliament.  Thii  1*9 
not  noticed  by  Littleton. —The  ftatute  is  not  printed 
in  Ruffhead's  edition,  but  is  to  be  found!  in  Raftal, 
and  in  the  folio  black  letter  edition.  See  alfo  Co.  4. 
Inft.  p.  46.  Willis  Not.  Par  I.  Vol.  ii.  p.  139.  and 
Prynne,  Brev.  Parl.  Rediv.  Vol.  iv.  p.  514,  515, 
516. 

P.  115.  (L)  This  Parliament  met  23  Nov.  1584. 
(D'Ewes,  p.  332.)  The  writs  muft  have  iflued  at  leaft 
40  days  before;  for  the  regulation  making  that  interval 
of  time  neceflary  was  only  confirmed^  7  and  8  Will.  III. 
cap.  25.  §  i.  It  exi/ledlong  before,  as  appears  from  Co. 
4  Inft.  p.  4.  The  writs,  therefore,  muft  have  been  dated, 
on  this  occafion,  at  leaft  as  early  as  14  O&.  and  the 
election  probably  took  place  fome  time  in  that  month; 
The  annual  appointment  of  fheriffs  is  on  All  Soul's- 
<hy,  2  Nov.  It  follows  then,  that,  if  Sir  E.  Dymock 
was  elected  at  the  general  election,  and  made  {heriff 
at  the  regular  time,  he  muft  have  been  in  the  Houfe 
of  Commons  before  his  appointment  to  be  fheriff. 

P.  116,  117.  (M)  The  —  Saintpole,  Efq;  mention- 
ed by  D'Ewes,  (he.  clt.)  and  afterwards  called,  by  the 
fame  author,  Mr.  St.  Poole,  in  the  cafe  of  Nowell, 
(Ibid,  p.  625.)  is  evidently  the  fame  perfon  with  Sam- 
pole  mentioned  by  Whitelock,  (Vol.  ii.  p.  369, 
Note  *,)  with  Sir  Qeo.  Sampal,  mentioned  by  Lit- 
tleton (p.  329),  and  with  St.  Paule,  in  the  Journals, 
vol.  i.  p.  825.  col.  2. — If  we  can  credit  what  is  faid 
of  this  cafe  by  Littleton,  who  cites  the  Journal- 
book  of  the  Houfe  of  Commons  (fince  loft)  for  his 
authority,  Sampal  was  made  Q&nft after  his  election  to 

Parlia- 
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Parliament.  But  Littleton  alfo  ftates  him  to  hat« 
been  a  burgefsy  whereas  Sir  S.  D'Ewes,  whenever  he 
mentions  his  cafe,  calls  him  knight  of  the  Jbire;  and, 
fmce  the  accuracy  of  this  lafUmentioned  author  ia 
well  eftablifhed,  and  there  are  innumerable  miftakes 
(fome  of  which  have  been  pointed  out)  in  Littleton's 
argument,  I  conclude  that  he  did  not  find  in  the 
Journal-book,  that  Sampal,  or  St.  Poole,  was  a 
bitrgefsi  nor  any  direct  words,  (hewing  him  to  have 
been  made  (heriff  after  he  was  a  member  of  Parlia- 
ment. However,  on  a  comparison  of  dates,  we  ihall 
find  that  the  fa&  moft  probably  was,  that  his  election 
was  antecedent  to  his  appointment.  The  Parliament 
of  31  Eliz.  was  fummoned  to  meet  12  Nov.  1588, 
(D'Ewes,  p.  428.)  although  it  wa§  on  that  day  pro- 
rogued, and  did  not,  infaft,  meet  till  4  Feb.  follow- 
ing. The  writ,  according  to  whaf  has  been  faid  in  the 
foregoing  note,  muft  have  iflued  at  leaft  as  early  as  3 
Oct.  and  the.  eleclipn  probably  took  place  before  the 
2  Nov.  when  the  annual  (henffs  were  appointed. 

P.  116.  (N)  There  is  no  fuch  name  as  Nin  iu 
Willis's  lifts ;  and  I  fqppofe  no  fuch  perfon  ever 
exifted.  AS  to  him  and  Covert,  Littleton  firft  fays, 
they  were  fherifFs  and  knights,  pnd  tl^en,  in  the  fame 
fentence  tells  us,  that  Covert  W2»s  member  for  Peterf- 
field.  Covert  appears,  in  fac},  to  have  been  burgeff  for 
that  place,  by  Willis's  lid  of  ihe  Parliament  of  that 
year,  Vol.  i.  p.  133. 

P.  up.  (O)  It  will  be  curious  and  interefting,  to 
fee  the  whole  entry  concerning  the  report  made  on  this 
occafion  ;  for,  though  it  confifts  only  pf  broken  hints 

it 
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it  fhows  that  the  queftion  had  been  then  very  tho- 
roughly canvafled. 

27  Feb.  1625-6.  "  Sir  Jo.  Finch  reporteth  the 
"  cafe  about  the  election  of  Sir  Edward  Coke : 
u  wherein  the  Committee  delivered  no  opinion.— 
"  The  writ  firft  read,  wherein  the  Nolumus.  A 
«'  fearch,  by  a  felecl  Committee,  of  the  records 
"  and  precedents.— 

"  That,  before  the  Nolumus,  46  Edw.  VI.*  fli? riffs 
"  eligible,  and  did  ferve  here,  as  holden  by  fome ; 
"  and  all  others,  not  members  of  the  higher  Houfe: 
"  Others,  thatfheriffs,  by  the  common  law,  were  not 
*c  eligible. — Hath  cuftodiam  comitatus ;  fo  as  his  at- 
<c  tendance  neceflary  in  the  county :  is  a  judge, 
'*  which  cannot  perform  by  a  deputy. — That  a  mem- 
"  ber  of  the  Houfe,  chofen  (heriff,  fhall  ferve ; 
"  contra,  before.— Refembled  to  the  cafe  of  one  in 
<s  execution. 

"  For  the  writ ;  fome,  that  other  things  in  the 
<e  writ,  not  obferved  :  Milites,  gladm  cinttos  :  Ma- 
*'  nucaptores :  §)ui  interfuerint  at  the  reading  of  the 
"  writ.  By  others  thefe  holden  to  be  matters  of 
"  form  j  the  other  of  fubftance  :  And,  that  not  fafe 
"  to  queftion  a  writ  fo  long  ufed. — 

"  From  49  Hen.  III.  till  13  Edw.  III.  no  men- 
"  tion  of  this  Nolumus.  Then  a  prayer  of  the  Com- 
**  mons,  that  no  fheriff,  or  other  minifter,  might  be 

*  ThisfhouldbeEdvv.m. 

<{  returned 
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"  returned  knight  *.  46°  Edw.  III.  an  ordinance 
*{  made  againft  fhe.riffs,  and  lawyers,  to  be  knights 
"  of  (hires.  Divers  queftions  made  upon  this  ordi- 
•'  nance  :  i,  Whether  this  ordinance  an  aft  of 
"  Parliament  :  2dly,  admitting,  it  were  no  aft  of 
"  Parliament,  yet,  whether  not,  in  refpeft  of  the 
««  weight  of  it,  and  ufage,  equal  to  an  aft  of  Par- 
"  liament.  —  47°  Edw.  the  Nolumus  came  in;  but 
"  none  in  thofe  to  the  Five  Ports,  then,  or  fithence  f. 
"  Omiflion  of  it  alfo  in  fome  writs  to  Brj/iow  ;  but 
*'  .  .  Rich.  II.  %  came  in  to  Briftow  .  .  Rich,  the 
"  claufe  wholly  as  now.  7  Hen.  IV.  a  bill  exhibited 
**  by  the  Commons,  for  a  free  election,  notwith- 
'*  ftanding  any  commandment,  or  .  .  to  the  con- 
*'  trary.  8%  10°,  and  12°.  no  Nalumui  :  14  Hen.  IV. 
"  the  Nolumus  came  in,  and  continued  as  now.— 

"  Three  modern  precedents  :  31°  Eliz.  St.  Paule's 
««  cafe  :  42°  Eliz.  ...  12°  Jac.  Tellye's  cafe  |  i  who 
«  a  iherifffor  life.— 

<c  i.  No  opinion  from  the  Committee,  delivered. 

«6  The  debate  hereof  refpited  till  Friday  next,  vol. 
«  i.  p.  825.  col.  i,  2." 

On  the  Friday,  nothing  feems  to  have  been  done  in 
it.  Ibid.  p.  829,  830. 

P.  121,  (P;  There  does  not  appear  in  Willis's 
lifts,  any  perfon  of  the  name  of  Croke,  who  ferved  in 

*  As  this  is  mentioned  here  as  well  as  in  Whitelock,  it  is 
probable  there  was  fuch  a  petition  ;  but  that  there  is  a  mif- 
jake  in  the  date,  or  roll.  Sufra>  p.  150,  Note  (B) 


Q  Should  be  Seltyt,  vide/upra,  p.  118. 
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the  long  Parliament,  begun  in  1640,  and  diflblved, 
de  fatto,  by  Cromwell,  in  1653.  One  of  the  two 
members  for  the  city  of  Oxford  in  Cromwell'* 
Parliament,  fummoned  in  1656,  was  Richard  Croke, 
and,  in  the  Parliament  fummoned  Jan.  1658-9,  the 
two  members  for  that  city  were,  Richard  Croke  and 
Union  Croke.  (Willis,  Not.  ParL  Vol.  i.  p.  277.  291.) 
The  cafe  alluded  to  muft  be  one  of  thefe,  and  cannot 
be  of  much  authority. 

P.  125.  (QJ  This  is  the  cafe  which  (hould  have 
been  mentioned  in  page  434  of  Vol.  i.  and  p.  452. 
Note  (F).  The  roiftake  was  occafioned  by  the 
names  of  the  candidates  being  the  fame  in  1766  and 
1768;  but,  in  the  latter  cafe,  there  was  no  queftion 
about  the  eligibility  of  (heriffs. 

P.  137.  (R)  Mr.  Hume  fays  four,  and  fcerns  to 
think  that  Coke  was  not  chofen.  Rapine,  and  other 
general  hiftorians,  mention  this  tranfa&ion,  though 
a  matter  of  confiderable  confequence,  with  great  in- 
accuracy. Indeed,  this  is  one,  of  many  proofs 
which  might  be  adduced,  of  the  inadequate  account 
commonly  given  by  mere  hiftorians,  of  events  which 
turn  on  queftions  of  law.  Sir  Edward  Coke  takes  a 
particular  pleafure  in  remarking  the  blunders  in  the 
chronicles  of  his  days.  Unfortunately,  their  authors 
might,  with  too  much  juftice,  have  retorted  the 
charge  upon  him,  with  refpeft  to  his  remark^  and 
aflertions,  concerning  many  of  the  moft  important 
points  of  legal  and  conftitutiooal  antiquity.  Even 
Prynne,  who  has  been  indefatigable  in  difcovering 
Wemifiies  of  this  fort  in  the  writings  of  Coke,  has, 
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in  fome  degree,  p&erijed  the  fame  cenfure.  (Willis, 
Vol.  ii.  Pref.  p.  3.  Pref.  to  Parl  Hift.)— Thofe  who 
undertake  the  irkfome  tafk  pf  inveftigating  matters 
of  high  antiquity,  and  of  decyphering  the  obfcure 
meaning  of  imperfecl  records,  which  frequently  con- 
tradict each  other,  ought  to  he  very  indulgent  to- 
wards their  predecefibrs  in  fuch  ufeful,  though  un- 
ambitious,  inquiries. 

P.  138.  (S)  The  real  caufe  of  the  profecutton  of 
Longe  was  that  he  was  one  of  the  popular  members 
in  the  Parliament  of  1628,  and  was  concerned  with 
Sir  John  Elliot,  Mr.  Selden,  Mr.  Hollis,  Mr. 
Valentyne,  and  others,  in  locking  the  door  of  the 
Houfe,  and  detaining  the  Speaker  in  the  chair,  on  the 
Jaft  day  of  the  aclual  fitting  of  that  Parliament,  after 
he  had  delivered  the  King's  mefiage.  For  this  offence, 
he  was  one  of  thofe  againft  whom  a  joint  information 
was  exhibited  in  the  Star-chamber.  (Parl.  Hift. 
Vol.  viii.  p.  359,  &c.)  Afterwards  this  information 
feems  to  have  been  dropt,  and  Elliot,  Hollis,  and 
Valentyne,  were  proceeded  againft  by  information 
in  the  court  of  King's  Bench.  (Ibid.  p.  376,  &c. 
.381.  388.  Cro.  Car.  p.  181,  182.  604,  to  do.)  But, 
it  having  been  thought  more  advifable  to  attack 
Longe  on  the  ground  of  a  breach  of  his  oath  as 
flieriff,  a  new  information  was  exhibhed  againft  him 
in  the  Star-chamber,  the  event  of  which  is  ftated  in 
the  text.  (Vide  Parl.  Hift.  378  to  381.) -It  is  (aid, 
in  the  debates  on  Hatcher's  cafe,  by  Sir  Job  Chail- 
ton,  that  Longe  having  anfvvered  that  he  never  took 
the  oath,  the  thing  was  changed,  and  he  was 
M  2  fined 
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fined  for  exercifmg  the  office  without  taking  the  oath 
(Grey's  Deb.  Vol.  iv.  p.  317).  This,  however,  is  a 
palpable  miftake.  In  the  interrogatories  adminiftered 
to  him,  it  was  charged,  that  he  had  taken  the  oath 
of  fheriff,  and  in  his  anfwer  he  faid,  "  He  had  taken 
"  an  oath."  Upon  this,  it  was  argued,  on  his 
behalf,  that,  in  a  criminal  matter,  nothing  can  be 
taken  by  inference,  and  that,  there  was  not  here  a 
direct  confeffion,  of  his  having  taken  the  particular 
oath  of  {heriff.  The  Chief  Juftices,  and  Lord 
Keeper,  over-ruled  this  argument,  and  faid,  that  it 
muft  be  intended  that  he  had  confefled  the  ordinary 
oath  which  ftieriffs  ought  to  take,  Littelt.  p.  327, 
318.;  and,  accordingly,  the  judgment,  or  fentence, 
proceeded  on  his  having  committed  a  breach  of  his 
oath.  Parl,  Hift.  Vol.  viii.  p,  380. 
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THE  SECOND 

C        A        S      4  E 

Of  the  B  O  R  O  U  G  H  of 

IVELCHESTER, 

In  the  County  of  SOMERSET, 
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The  day  appointed  for  choofing  this  Committee  was 
Friday  the  i6th  of  February,  but,  as  the  Houfe  was  not 
complete  on  that  day,  nor  the  next,  the  Committee 
was  not  balloted  for  till  the  Monday  following. 

On  Monday,  theigth  of  February,  the  Committee 
was  chofen,  and  confifted  of  the  following  Gen- 
tlemen : 

Hon,  John  St.  John,  Chairman, 

Jofhua  Mauger,  Efq; 

Philip  Yorke,  Efq; 

Sir  Charles  Cocks,  Bart. 

Hon.  Thomas  Walpole. 

Sir  Matthew  White  Ridley,  Bart. 

William  Hervey,  Efq; 

Walter  Stanhope,  Efqj  , 

John  Mayor,  Efq; 


Anthony  Storer,  Efq; 
Sir  Hugh  Williams,  Bart. 
Whitfhed  Keene,  Efq; 
Sir  James  Cockburne,  Bart. 

N  O  M  I  N  *  E  S. 

Of  tie  Petitioners, 

Sir  Alexander  Leith,  Bart. 

Of  the  Sitting  Members, 


Poole. 

Hellefton. 

Ryegate. 

King's  Lynn 

Newcaftle. 

Effex. 

Carlifle. 

Abingdon. 

,Carlifle. 

Beaumarais. 

Montgomery. 

Peebles,  &c. 


Tregony. 

Wigan. 


John  Moreton,  Efq; 

PETITIONERS. 
Richard  Brown,  Efq;  and  Inigo  William  Jones,  Efq; 

Sitting  Members. 
Nathaniel  Webb,  Efq;  Owen  Salufbury  Brereton,  Efq; 

COUNSEL 

For  the  Petitioners. 

Mr.  Mansfield,  Mr.  Alleyne. 

For  the  Sitting  Members. 
Mr.  Lee,  Mr.  Morris. 


THE    SECOND 

C        A        S        E 

Of  the   BOROUGH   of 

IVELC   HESTER. 

IN  confequenee  of  the  determination 
of  the  Committee,  on  the  4th  of 
December,  that  the  former  election  for 
Ivelchefter  was  void  (i),  a  new  writ 
was  ordered  (2) ;  and,  the  election  com- 
ing on  upon  the  I4th  of  the  fame 
month,  Mr.  Webb  and  Mr.  Brereton  were 
candidates,  together  with  Mr.  Brown  and 
Mr.  Jones,  the  two  petitioning  candidates 

(1)  Supra t  p.  169. 

(2)  Votes,  p.  153.   4  Dec.  1755. 

M  4  on 
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on  the  former  occafion.  Webb  and  Brere- 
ton  were  returned ;  and,  on  Thurfday, 
the  2 1 ft  of  December,  a  petition  of  Brown 
and  Jones  was  prefented  to  the  Houfe, 
complaining  of  an  undue  eledion.  The 
day  on  which  this  petition  was  to  be 
taken  into  confideration,  was,  Monday,  the 
1 9th  of  February. 

That  morning,  the  parties  having  com- 
promifed  the  matter,  Mr.  Brown  and  Mr. 
Jones  were  defirous  of  withdrawing  their 
petition ;  and,  as  foon  as  the  Speaker  was 
in  the  chair,  this  was  mentioned  in  the 
Houfe.  Befides  the  late  inftance  of  Mr. 
Dewax's  petition  (which  cafe  was  not  ex- 
adly  parallel  to  the  prefent  (i) )  there  had 
been,  fince  the  flatute  of  n  Geo.  III.  a 
precedent  of  leave  given  to  withdraw  a 
petition  complaining  of  an  election,  on 
the  day  appointed  for  taking  it  into  confi- 
fideration.  This"  was  in  the  cafe  of  th* 
city  of  London  in  1774  (2)  (A). 

(1)  Supra,  lid  Cafe  of  Cricklade. 

(2)  Journ,  vol.  xxxiv.  p.  505.  col,  2. 

It 
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It  was,  however,  faid,  that  this  was  di- 
rectly contrary  to  §  4  of  11  Geo.  III. 
cap.  42.  the  words  of  which  are, 

<e  And  be  it  further  enacted,  That,  on 
ct  the  day  appointed  for  taking  any  peti- 
"  tion  complaining  of  an  undue  election, 
"  or  return  of  a  member  or  members  to 
"  ferve  in  Parliament,  into  confideration, 
<c  the  Houfe  Jhall  not  proceed  to  any  other 
'*  bufinefs  what/bever,  except  the  fwearing 
"  of  members,  previous  to  the  reading 
<c  of  the  order  of  the  day  for  that  pur- 
"  pofe." 

The  hearing  a  motion  for  withdrawing 
a  petition,  or  the  giving  leave  to  withdraw 
it,  was,  it  was  alleged,  "  other  bufinefs/* 
different  from  the  confideration  of  the  pe- 
tition ;  and,  by  the  exprefs  command  of 
the  ftatute,  the  Houfe  was  tied  up  from 
doing  any  thing  elfe,  except  fwearing  of 
new  members.  Some  even  contended 
that,  on  the  day  of  a  ballot,  there  can  be 
nQ  Houfe  until  there  are  an  hundred  mem- 
6  bers 
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bets  prefent;  and,  that  till  that  hap- 
pen, the  Speaker  has  no  right,  on  fuch 
occafions,  to  take  the  chair,  although,  at 
other  times,  forty  conftitute  a  Houfe,  and 
entitle  him  to  take  the  chair. 

On  the  other  hand,  it  was  contefkd, 
that  forty  members  are  fufficicnt  to  make 
a  Houfe,  on  fuch  a  day,  as  well  as  on 
any  other,  for  that  there  is  nothing,  either 
in  the  a&  of  the  loth,  or  in  that  of  the  nth 
of  Geo.  III.  to  alter  the  eftabliftied  rule 
of  Parliament  in  that  refpeft.  That  mem- 
bers had  been  frequently  fworn  in,  on  the 
days  for  choofing  Committees,  before  an 
hundred  members  were  prefent  j  which,  if 
there  had  not  been  a  Houfe,  could  not 
have  been  done.  It  was  infifted,  that  the 
cafe  of  giving  leave  to  withdraw  a  petition, 
with  confent  of  the  parties,  was  an  excep- 
tion to  §  4  of  ii  Geo.  III.  ariiing  from  the 
nature  of  the  thing,  and  that  it  was,  there- 
fore, unneceflary  to  make  an  exprefs  pro- 

vifion 
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vifion  about  it.  That,  when  once  all  the 
parties  confent  to  drop  a  caufe,  it  ought 
to  be  confidered  as  never  having  come 
before  the  Houfe,  and  that  all  the  pro- 
ceedings which  may  have  taken  place,  as 
preparatory  to  the  trial j  ought*  in  fuch  a 
cafe,  to  go  for  nothing.  That,  to  inlift 
upon  appointing  a  Committee,  would  often 
put  the  parties  to  great  expence,  and  that 
the  probable  effect  might  be  to  retard  the 
bufinefs  of  the  nation  for  a  courfe  of  time. 
And  for  what  end  ?  Why,  to  get  an  hundred 
men  together  in  order  to  ballot  for  a 
Committee,  which,  when  chofen,  would 
have  no  caufe  to  try.  That,  if  there  had 
originally  been  a  difficulty,  from  the  man- 
ner in  which  the  prohibition  to  proceed 
to  other  bulinefs  is  exprefled  in  the  fta- 
tute,  the  Houfe  had  got  over  it  in  the 
cafe  of  the  city  of  London  (i)  (A),  and 
that,  the  difficulty  being  thereby  removed, 
that  cafe  was  a  Efficient  precedent  for  the 

(i)  Journ.  vol.  xxxiv,  p. 505.  col.  2. 

efta- 
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cftablifhment  of  a  pra&ice  fo  convenienC 
both  to  the  parties,  and  the  Houfe. 

The  greater  number  of  thofe  members 
who  happened  to  be  prefent  continued  of 
opinion  that  it  was  impoflible  for  the 
Houfe  to  fufFer  the  petition  to  be  with- 
drawn, without  a  diredt  violation  of  the 
aft  of  Parliament. 

A  Committee,  therefore,  was  balloted 
for,  and  chofen  ;  and,  having  retired  into 
one  of  the  Committee  rooms,  they  ap« 
pointed  a  Chairman ;  and  then,  inftead 
of  adjourning  till  the  enfuing  morning, 
(which,  in  other  cafes,  is  always  done  after 
the  election  of  the  Chairman,  and  without 
entering  upon  the  caufe  (i)  )  they  directed 
the  connfel  and  agents  to  be  called  in. 

The  petition  being  read,  the  counfel 
for  the  petitioners  informed  the  Com- 
mittee, that  they  had  no  evidence  to  of- 
fer to  impeach  the  feats  of  the  fitting 
members. 

(i)  Supra,  vol.  i.  p,  57. 

On 
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On  the  fame  day,  the  Committee,  by 
their  Chairman,  informed  the  Houfe  (in 
the  ufual  form)  that  they  had  deter- 
mined, 

That  the  two  fitting  members  were  duly 
eledted  (i). 

(i)  Votes,  p,  347. 
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The  CASE  of  the  C  i  T  Y  of  L  o  N  D  o  N. 

On  the  I3th  of  January,  1774,  being  the  firft 
day  of  the  feflion,  the  Speaker  acquainted  the 
Houfe,  that,  in  purfuance  of  the  ftatute  of  10 
Geo.  III.  cap.  41.  he  had  iflued  his  warrant  for  a 
new  writ  for  the  city  of  London  (among  other 
places)  to  fupply  the  place  of  Sir  Robert  Ladbroke, 
Knt.  one  of  the  four  members,  he  having  died  dur- 
ing the  recefs  (Journ.  vol.  xxxiv.  p.  391.  col.  i.). 
When  the  election  came  on,  the  Right  Hon.  Fre- 
deric Bull,  Efq;  Lord  mayor  of  London,  and  John 
Roberts,  Efq;  were  candidates.  Bull  was  returned. 
On  the  a6th  of  January,  Roberts  petitioned  the  Houfe, 
and  his  petition  was  appointed  to  be  taken  into  con- 
fideration  on  the  2ift  of  February  following.  (Same 
vol.  p.  415.  col.  i,  2.)  On  the  i;th  of  February, 
5  the 
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the  order  for  that  purpofe  was  difcharged,  and  a 
new  day,  viz.  28th  of  February,  appointed.  (Same 
vol.  p.  468.  col.  2.) 

The  firft  entry  in  the  Journals,  of  that  day,  is  as 
follows  : 

28  Feb.  <*  Mr.  Speaker  informed  the  Houfe,  that 
"  he  had,  on  Saturday  laft,  received  a  letter  from 
*c  John  Roberts,  Efq;  acquainting  him  that  he  de- 
"  fired  leave  to  withdraw  his  petition  complaining  of 
**  an  undue  election  and  return  for  the  city  of  Lo,n- 
«  don. 

"  And  a  member,  in  his  place,  having  informed 
<e  the  Houfe,  that  he  had  authority  from  the  Lord 
*'  Mayor  of  London,  the  fitting  member,  to  confent 
*c  to  the  withdrawing  the  petition  of  the  faid  John 
*5  Roberts,  Efq; 

"  Ordered,  That  John  Roberts,  Efq;  be  at  liberty 
<6  to  withdraw  his  petition,  complaining  of  an  undue 
*'  election  and  return  for  the  city  of  London. 

"  Ordered,  That  the  order,  for  taking  the  faid 
<c  petition  into  confideration  on  this  day,  be  dif- 
«  charged."  (Same  vol.  p.  505.  col.  2.) 

It  may  be  worth  remarking,  that  this  happened 
the  very  day  after  leave  was  given  to  bring  in  a  bill 
for  making  the  two  a£ts  of  10  Geo.  III.  c.  16.  and 
ji  Geo.  III.  c.  42,  perpetual.  (Same  vol.  p.  505. 
col.  i.) 


XXXV. 


XXXV. 

THE 

CASE 

Of  the  COUNTY  of 

FIFE, 

In  SCOTLAND, 


VOL.  IV,  N 


The  Committee  was  chofen  on  Tuefday,  the  igth  of 
March,  and  confifted  of  the  following  Gentlemen  : 


Frederick  Montagu,  Efq;                \ 

Chairman. 

Higham  Ferrers. 

Samuel  Blackwell,  Efq; 

Cirencefter. 

Sit-  Henry  Hoghton,  Bart. 

Prefton. 

Hugh  Owen,  Efq; 

Pembroke. 

Sir  Cecil  Wray,  Bart. 

Eaft  Retford. 

Right  Hon.  Thomas  Townfliend, 

Whitchurch. 

Richard  Aldworth  Nevftle,  Efq;    u 

Grampound. 

George  Clive,  Efq; 

Bifhop's  Caftle. 

Thomas  Pownall,  Efq;                  g 

Minehead. 

William  Lygon,  Efq;                    -g 

Worcefterfliire. 

Vifcaunt  Lifburne, 

Cardiganfliire. 

Sir  John  Eden,  Bart. 

DurhamCounty. 

Thomas  Frankland,  Efq; 

Thirfk. 

NOMINEES. 

Of  the  Petitioner, 

Cofmo  Gordon,  Efq; 

Nairnfliire. 

Of  the  Sitting  Member. 

Thomas  Dundas,  Efq;                    f 

Stirlingfliire. 

PETITIONER. 
John  Henderfon,  Efquire. 

Sitting  Member. 
James  Townfhend  Ofwald,  Efquire. 

COUNSEL 

For  the  Petitioner. 
Mr.  Campbell,  Mr.  Elliot. 

For  the  Sitting  Member. 
Mr.  Crofby,  Mr.  Macdonald. 
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CASE 
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FIFE. 

AT  the  laft  general  election,  John  Scot, 
Efq;  was  chofen  member  of  Par- 
liament for  the  county  of  Fife  ,•  but,  a  va- 
cancy having  happened  during  this  feffion 
by  his  death,  a  new  writ  was  iflued,  and 
the  election  took  place,  at  Cupar,  the 
county-town,  on  the  24th  of  January, 
1776.  —  Mr.  Ofwald  and  Mr.  Henderfon 
were  candidates.  The  former  being  re- 
turned as  duly  elected,  [Mr*  Henderfon  pe- 
titioned the  Houfe  on  the  i3th  of  Fe- 
bruary (i). 

On  Wednefday,  the  aoth  of  March,  the 
Committee   being   met,  the  petition   was 

(i)  Votes,  p.  313,  314. 

N  a  read* 
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read.  It  contained  a  detail  of  feveral  of 
the  circumftances  which  happened  on  the 
day  of  the  election,  relative,  both  to  the 
making  up  of  the  freeholders  roll,  accord- 
ing to  the  ftatute  of  1681  (i),  and  to  the 
election  itfelf  (2).  But  the  greateft  part  of 
thcfe  it  will  be  unneceflary  to  ftate  in  this 
place,  as  they  were  not  the  fubjedt  of  dif- 
cuflion  before  the  Committee. 

It  appeared,  by  the  admiffion  of  both 
parties,  that,  at  the  clofe  of  the  poll,  Mr. 
Ofwald  had  61  votes,  and  Mr.  Henderfon 
only  60  ;  fo  that  there  was  a  majority  of 
one  for  the  fitting  member. — But,  as  the 
petitioner  had  objeded  to  the  legality  of 
feveral  of  the  votes  given  for  Mr.  Ofwald, 
the  prcefes  of  the  meeting,  having  joined 
with  Mr.  Henderlbn  in  a  proteft,  delivered 
his  cafting  voice  (3)  in  favour  of  Mr.  Hen- 
derfon. This  he  would  have  been  entitled  to 
avail  himfelf  of,  in  cafe  it  {hould  have 
turned  out,  on  the  trial  of  the  petition, 

(1)  3d  Parl.  Car.  II.  cap.  21. 

(2)  Votes,  /of.  dt. 

(3)  1 6  Geo,  II.  c.  ii.  §  1,3. 

that 
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that  the   number  of  legal  votes  was  equal 
on  both  fides. 

On  entering  upon  the  trial,  the  counfel 
for  the  petitioner  informed  the  Committee, 
that  they  intended  to  object  to  two  of  the 
votes  for  the  fitting  member;  and  the 
counfel  for  Mr.  Ofwald  faid,  they  meant 
to  object  to  one  of  thofe  for  Mr.  Hender- 
fon. — As  it  would  have  been  unnecefTary 
for  the  Committee  to  enter  upon  the  quef- 
tion  of  the  legality  of  this  laft-mentioned 
vote,  if  they  mould  be  of  opinion  that  the 
votes  objected  to  on  the  part  of  the  peti- 
tioner, were  either  both  bad,  or  both  good, 
it  was  agreed  that  they  ihould  proceed  firft 
to  hear  the  counfel,  and  decide,  upon  thofe 
votes.  It  will  be  proper  to  give  a  feparate 
account  of  the  fads  and  arguments  relative 
to  each. — The  names  of  the  two  voters  were 
Hugh  Dalrymple,  Elq;  and  William  Mel- 
vil,  Efq. 

The  CASE  of  Hugh  Dalrymple,  Efq;  of 
Fordell. 

Mr.   Dalrymple  was     enrolled    at    the 

laft  election  meeting.     What  pafTed  on  that 

N  3  occafion, 
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occafion  will  be  befl  underftood  by  the 
following  extract  from  the  minutes,  as  at-, 
tefted  and  figned  by  the  clerk  of  the 
meeting. 

«'  Thereafter  there  was  prefented  and 
"  given  in  to  the  meeting  a  claim  for  Hugh 
<e  Dalrymple  of  Fordel,  Efqj  fetting  forth, 
"  That  the  claimant  ftands  infeft  in  the 
*'  lands  of  Powguild  and  Glenningftone, 
'?  with  the  parts  and  pendicles  thereof,  ly^ 
'«  ing  within  the  parifti  of  Auchterderran, 
"  and  mire  of  Fife,  but  redeemable  from 
"  him  by  the  Honourable  James  Wemyfs 
<*  of  Wemyfs,  at  Whitfunday,  1777,  or  any 
"  term  of  Whitfunday  thereafter,  on  pay- 
<c  ment  or  confignation  of  20!.  fterling,  and 
"  held  of  the  Crown,  all  conform  to  char- 
"  ter  of  refignation,  under  the  Union- 
"  feal,  of  the  faid  lands,  in  the  claimant's 
*'  favour,  dated  3  July,  1766,  and  to  his 
"  feizin  following  thereupon,  dated  21 
"  Auguft,  1766,  and  recorded  in  the  ge- 
ct  neral  regifter  of  feizins  at  Edinburgh,  the 
V  20th  day  of  September  thereafter. 

«  To 
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«r  To  inftrud  (i)  that  the  claimant'^ 
"  title  is  a  proper  wadfet,  there  is  here- 
"  with  produced  the  difpofition  of  the  faid 
*'  lands  by  the  faid  James  Wemyfs  in  the 
"  claimant's  favour,  whereupon  the  faid 
'*  charter  proceeds.  And,  to  inilrucl  that 
"  the  faid  lands  are  above  400  /.  Scots  of 
<c  valued  rent,  there  is  produced  a  certifi- 
<{  cate  under  the  hands  of  the  clerk  and 
"  two  commiiTioners  of  fupply,  bearing 
"  that  the  lands  of  Glenningftone  {land 
"  valued,  in  the  cefs-books,  at  309  /.  Scots, 
"  and  the  lands  of  Powguild,  at  579  /. 
"  Scots. 

"  Upon  thefe  titles,  Mr.  Dalrymple 
*'  claims  to  be  enrolled  in  'the  roll  of  free- 
"  holders  for  the  {hire  of  Fife,  having 
"  right  to  vote  at  the  election  of  a  mem- 
"  her  of  Parliament.  The  faid  Hugh  Dal- 
"  rymple's  titles,  referred  to  in  the  claim, 
"  were  alfo  produced  to  the  meeting. 

u  It  was  objected  to  the  faid  Hugh  Dal- 
"  rymple,  that  he  formerly  claimed  to  J3e 
"  enrolled  in  the  county,  and  his  qualifi- 

(i)  Prove. 

N  4  "  cation 


1 84         CASE      XXXV. 

"  cation  was  found  to  be  inefficient. 
**  That  he  has  now  again  claimed  upon 
"  the  fame  title  ;  and  the  only  difference 
"  between  his  prefent  claim  and  the  for- 
"  mer  one  is,  that  he  now  produces  a  dif- 
<c  pofition  from  Mr.  Wemyfs  of  Wemyfs, 
•*  as  the  ground  of  his  charter ;  but  that 
*c  this  difpofition  will  not  aid  him,  becaufe 
"  it  appears  to  be  redeemable,  and  at 
<c  the  fame  time  is  not  a  proper  ivatfett^ 
<c  which  is  the  only  fpecies  of  redeem- 
<e  able  right  which  gives  a  vote.  That  it 
"  has  no  refemblance  to  a  wadfett  in  any 
*'  of  its  claufes,  and  is  only  a  fate  under 
"  a  reverfioni  and  therefore  the  claimant  is 
<e  not  entitled  to  be  enrolled. 

"  To  this  objection  it  was  anfwered ;  It 
"  is  clear,  from  the  difpofition  from  Mr, 
€<  Wemyfs,  that  Mr.  Dalrymple  is  a  pro- 
<c  per  wadfetter.  It  is  not  a  difpofition  in 
u  fecurity,  or  relief,  of  a  debt,  which  is 
"  reprobated  by  the  acl:  of  1681  (i) ;  for 
"  in  fuch  a  cafe  the  creditor  mud  account 
«c  for  his  intromiflions.  But  here  the 

(i)  3d  Farl,  Car.  II.  cap.  21. 

"  claim- 


FIFE.  185 

"  claimant  is  not  only  entitled  to  draw  the 
«<  conftant  yearly  profits  of  the  lands,  but 
*'  alfo  every  cafualty  of  fuperiority,  how- 
«*  ever  much  they  may  exceed  the  fum 
"  upon  payment  or  confignation  whereof 
a  the  lands  may  be  redeemed. 

*'  The  meeting  having  heard  and  con- 
"  fidered  the  above  claim,  and  inftrudfc- 
'*  ions  (i)  thereof,  and  the  objection  and 
*'  anfwer,  and  the  roll  being  called,  and 
"  the  votes  marked,  it  was  carried  (60  to 
*'  58)  to  enrol  Mr.  Dalrymple  -,  and  the 
<c  meeting  ordered  him  to  be  enrolled  ac- 
"  cordingly  for  the  faid  lands  of  Powguiid 
"  and  Glenningdone,  being  8887.  fccots 
«'  of  valued  rent." 

The  difpofition  referred  to  in  the  fore- 
going extract,  being  the  inftrument  creat- 
ing the  eftate  by  which  Mr.  Dalrymple 
claimed  a  right  to  vote,  is  here  fct  down 
gt  full  length. 

(i)  Prooft. 

D  I  S  P  O- 
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DISPOSITION, 

James  Wemyfs,  Efq;  of  Wemyfs,  to 
Hugh  Dalrymple,  Efq; 

"  T  James  Wemyfs  of  Wemys,  Efq;  fu- 
"  •*-  perior  of  the  lands  and  others  un- 
*'  der- written  :  Whereas  Hugh  Dalrymple 
"  of  Fordell,  Efq;  has  made  payment  to 
c<  me  of  the  fum  of  20 /.  fterling,  for  my 
"  granting  thefe  prefents,  whereof  I  hereby 
"  grant  the  receipt,  renouncing  all  excep- 
ic  tions  and  objections  in  the  contrary ; 
€t  therefore  wit  ye  me  to  have  fold,  annail- 
*c  zied,  and  difponed,  as  I,  by  thefe  pre- 
"  fents,  fell,  annalzie,  and  difpone,  to  and 
"  in  favours  of  the  faid  Hugh  Dalrymple, 
<*  his  heirs  and  affignees,  heritably,  but  re- 
*'  deemable  always,  and  under  reverfion, 
'*  in  manner  after-mentioned,  all  and  haill 
"  the  lands  of  Powguild  and  Glenning- 
"  ftone,  with  the  haill  parts,  pendicles,  and 
•"  pertinents  thereof,  tenants,  tenantries, 
"  and  fervice  of  free  tenants  of  the  fame, 
"  all  lying  in  the  parifh  of 
<*  and  ihire  of  Fife,  as  the  fame  are  more 
2  "  particu- 
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(<  particularly  defcribed  in  the  rights  and 
"  infeftments  thereof,  with  all  right,  title, 
<f  intereft,  and  claim  of  right,  which  I, 
a  my  predeceflbrs,  or  authors,  had,  have, 
"  or  any  wife  may  have,  claim,  or  pre- 
ie  tend  thereto,  or  any  part  thereof,  in 
"  time  coming  :  In  the  which  lands  I 
"  bind  and  oblige  me  to  infeft  and  feife  the 
*f  faid  Hugh  Dalrymple,  and  his  forefaids, 
<£  upon  their  own  proper  charges  and  ex- 
"  peaces,  to  be  holden  of  our  Sovereign 
"  Lord  the  King's  Majefty,  and  his  ruyal 
tc  fuccefTors,  in  free  blanch,  for  yearly  pay- 
<c  ment  of  the  blanch-duties,  and  other 
**  duties,  formerly  payable  by  me  for  the 
(t  faid  lands,  and  that  by  refignation  there- 
<e  of ;  and  for  that  effect  to  make,  grant, 
*'  fubfcribe,  and  deliver,  all  writs  requifite 
"  and  necefTary  :  And  for  effectuating  th« 
"  faid  infeftment  by  refignation,  wit  ye  me 
u  to  have  made  and  conftitute,  as  I,  by 
"  thefe  prefents,  make,  conftitute,  and 
*•  appoint 
H 

"  and  each  of  you,  conjunclly  and  feve- 

"  rally. 
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"  rally,  my  very  lawful  and  undoubted  pro- 
««  curators,  to  the  effeft  underwritten ; 
"  giving»  granting>  and  committing  to 
"  them,  my  full  power  and  commiffion, 
<c  to  refign,  furrender,  upgive,  overgive, 
"  and  deliver,  all  and  haill  the  faid  lands 
•«  of  Powguild  and  Glenningftone,  with 
f€  the  haill  parts,  pendicles,  and  pertinents 
"  thereof,  lying  as  aforefaid ;  together 
"  with  all  right,  title,  intereft,  and  claim 
"  of  right,  which  I,  my  predeceflbrs,  or 
"  authors,  had,  have,  or  any  wife  may 
"  have  to  the  faid  lands,  or  any  part  there- 
<c  of,  in  the  hands  of  our  Sovereign  Lord 
**  the  King's  Majefty,  and  his  Highnefs's 
"  fucceffors,  or  of  his  commiffioners  having 
"  power  to  receive  refignations,  and  grant 
*'  new  infeftments  thereupon,  in  favours, 
"  and  for  new  infeftment  of  the  fame,  to 
*'  be  made  and  granted  to  the  faid  Hugh 
"  Dalrymple,  and  his  forefaids,  heritably, 
'*  but  redeemable  always,  and  under  rever- 
"  fion,  as  follows,  viz.  Providing  always, 
"  as  it  is  hereby  exprefsly  agreed  upon, 
"  That  the  lands  and  others  above  difponed 

«  (hall 
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"  /hall  be  redeemable,  by  me,  my  heirs 
«'  and  fucceflbrs,  from  the  faid  Hugh  Dal- 
"  rymple  and  his  forefaids,  at  the  term 
<{  of  Whitfunday  17/0  years,  or  at  any 
"  other  term  of  Whitfunday  thereafter, 
"  by  payment-making  to  them,  or  con- 
'*  fignation  for  their  behoof,  of  the  fum 
<l  of  20 /.  fterling,  upon  premonition  to 
"  be  made  to  them  forty  days  preceding 
"  the  term  of  redemption,  perfonally,  or 
"  at  their  dwelling-places,  in  prefence  of  a 
'«  notary  and  witnefTes,  as  effeirs;  and  in 
«'  cafe  of  abfence  or  refufal,  the  redemp- 
<*  tion-money  to  be  configned  in  the  hands 
<c  of  the  cafhier  of  the  Royal  Bank,  or 
ct  treafurer  of  the  Bank  of  Scotland,  upon 
"  the  peril  of  the  configner  ;  and  the  place 
4<  of  redemption  to  be  within  St.  Giles's 
"  church,  at  that  place  where  the  earl 
"  of  Moray's  tomb  is  fituated ;  and  an  ex- 
"  tradl  of  thefe  prefents,  or  of  the  infeft- 
"  ment  to  follow  hereupon,  fhall  be  as 
"  good,  valid,  and  fufficient,  for  ufing  the 
€t  order  of  redemption,  as  if  a  particular 
4  *'  rever- 
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«  reverfion  were  granted  on  a  paper 
«  apart,  with  all  folemnities  necefiary  ; 
"  adts,  inftruments,  and  documents,  one 
"  or  more,  in  the  premiffes,  to  afk,  lift, 
"  and  raife ;  and,  generally,  to  do  every 
tg  thing  thereanent  which  I  could  do  my- 
"  felf,  if  perfonally  prefent,  or  which  to 
"  the  office  of  procuratory  in  fuch  cafes  is 
"  known  to  appertain,  promifing  to  hold 
"  firm  and  {table  whatsoever  my  faid  pro- 
<c  curator  does,  or  lawfully  caufes  to  be 
cc  done  in  the  premifles  •>  and  I  bind  and 
"  oblige  me  to  warrant,  acquit,  and  de- 
"  fend,  the  lands  and  ethers  above  dif- 
«c  poned,  with  this  prefent  difpofition,  and 
"  infeftment  to  follow  thereupon,  to  be 
"  free,  fafe,  and  fure,  to  the  faid  Hugh 
<c  Dalrymple,  and  his  forefaids,  from  all 
"  perils,  dangers,  and  incumbrances  what- 
"  foever,  at  all  hands,  and  againft  all 
<c  deadly,  as  law  will ;  excepting  always 
"  from  the  forefaid  warrandice  the  feu- 
tc  rights  and  difpofitions  of  the  property 
*'  of  the  forefaid  lands  granted  by  me, 

"  my 
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a  my  predeceffors  or  authors :  And  fur- 
"  ther,  I  by  thefe  prefents,  not  only  af- 
"  fign,  transfer,  and  difpone,  to  the  faid 
"  Hugh  Dalrymple,  and  his  forefaids, 
"  the  whole  writs,  rights,  titles,  and 
<c  fecurities,  of  and  concerning  the 
*c  lands  and  others  above  difponed  -, 
*'  but  alfo  the  feu-duties  and  other 
"  cafualties  of  fuperiority,  payable  forth 
"  of  the  faid  lands,  from  and  after  the 
<c  term  of  Whitfunday  next  to  come,  and 
"  in  all  time  coming  during  the  not  re- 
41  demption,  as  aforefaid ;  turning  and 
c<  transferring  the  whole  right  of  the  pre- 
"  mifTes,  from  me  and  my  forefaids,  to 
<c  'and  in  favour  of  the  faid  Hugh  Dalrymple, 
<c  and  his  forefaids,  whom  I  hereby  furro- 
cc  gate  and  fubflitute  in  my  full  right  and 
"  place  thereof;  impowering  them  to  up- 
*c  lift  and  receive  the  faid  feu-duties,  to 
"  grant  receipts,  difcharges,  and  convey- 
<c  ances  of  the  fame,  and,  generally,  to  do 
"  every  thing  thereanent  which  I  could 
"  have  done  myfelf,  before  granting  here- 

-of; 
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"  of;  which  affignation  I  bind  and  oblige 
"  me  to  warrant  as  follows,  viz.  in  fo 
"  far  as  concerns  the  writs  and  evidents, 
<c  at  all  hands,  and  againft  all  deadly,  as 
'*  law  willj  and  in  fo  far  as  concerns  the 
"  faid  feu-duties,  from  my  own  proper 
"  fact  and  deed  allenarly,  done  or  to  be 
"  done  by  me,  in  hurt  and  prejudice 
"  hereof:  And  I  have  herewith  delivered 
"  up  to  the  faid  Hugh  Dairy mple  the  fol- 
"  lowing  writs,  viz.  Extract  difpofition  of 
"  the  lands  above  difponed,  by  the  de- 
"  ceafed  James  Earl  of  Wemyfs,  in  my 
"  favour,  therein  defigned  his  third  lawful 
"  fon,  dated  the  1 3th  day  of  July,  and 
"  regiftrated  in  the  books  of  feffion  the 
*c  i7th  day  of  Auguft,  1754  years  5  Char- 
"  ter  under  the  great  feal,  and  inftrument 
"  of  refignation  thereon,  both  in  my  fa- 
'*  vours,  dated  the  6th  of  Auguft,  and 
"  year  laft  mentioned,  and  inftrument  of 
"  feilin  following  upon  the  faid  charter  in 
"  my  favour,  dated  the  i5th,  and  regi- 
**  ftrate  in  the  general  regifter  of  feifins 

ic  kept 
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e£  kept  at  Edinburgh,  the  qcth  day  of 
*'  Auguft,  and  year  alfo  laft  mentioned  ; 
<c  all  to  be  kept  and  ufed  by  the  faid 
"  Hugh  Dalrymple  and  his  forefaids,  as 
fi  their  own  proper  writs,  in  all  time  com- 
<c  ing.  And  I  confent  to  the  registration 
<c  hereof  in  the  books  of  council  and  fef- 
*c  lion,  or  any  other  judges  books  compe- 
"  tent,  therein  to  remain  for  prefervation  j 
"  and  thereto  I  conftitute 

"  my  procurators.      In    witnefs    whereof 

"  thefe  prefents   are  wrote  upon  this  and 

"  the    three    preceding  pages  of  {lamped 

4C  paper,    by    Francis    Strachan,    clerk  to 

"  David  Anderfon  writer  to  the  fignet,  and 

<e  fubfcribed    by    me,    at   Wemyfs-houfe, 

<c  the  6th  day  of  May,    1766   years,    be- 

"  fore  ^thefe  witnefles,  William  Murdoch 

"  and  George  Aedie,  both  my  fervants. 

JAS.  WEMYSS." 
Will.  Murdoch,  ivitnefs. 
George  Aedie, ',  ivitnefs. 

VOL.  IV.  O  Mr, 
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Mr.  Dalrymple  having  been  admitted  on 
the  roll,  and  his  vote,  of  courfe  (i),  re- 
ceived, Mr.  Henderfon,  and  certain  other 
freeholders  of  the  county,  preferred  a  peti- 
tion and  complaint,  to  the  court  of  feflion, 
within  the  time  limited  by  the  ftatute  of 
1 6  Geo.  II.  cap.  11.  §4.  (viz.  6  Feb.) 
praying  that  his  name  might  be  expunged  ; 
and  the  caufe  being  argued,  both  at  the 
bar  and  in  printed  memorials,  or  faffiums^ 
according  to  the  practice  of  that  court,  a 
decree  was  made,  (7  March)  by  which  the 
objections  to  the  vote  of  Mr.  Dalrymple 
were  over-ruled,  and  the  complaint  dif~ 
miffed.  On  this,  a  reclaiming  petition  (A) 
was  prefented,  and,  by  that  means,  the 
caufe  was  brought  to  a  re-hearing  but 
there  had  been  no  new  decifion,  when  the 
merits  of  the  election  came  to  be  tried  by 
the  Committee. 

'  The  counfel  for  Mr.  Henderfon  ob- 
jected to  the  legality  of  Mr.  Dalrymple's 
vote  on  two  grounds. 

(i)  i6Geo.  II.  c.  ii.  §  16. 

I.  They 
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I.  They  contended,  That  the  eftate  cre- 
ated by  the  difpofitiori  from  Mr.  Wemyfs, 
was  a  redeemable  right,  not  within  the 
exception  of  the  ftatule  of  12  Anne,  flat.  i. 
cap.  6,  and,  therefore,  deprived  of  the 
right  of  voting,  by  that  ftatute. 

The  preamble  of  the  ftatute  recites, 
"  That  of  late  feveral  conveyances  of 
"  eftates  had  been  made  in  truft,  or  re- 
"  deemable  for  elufory  fums,  no  ways 
"  adequate  to  the  lands,  on  purpofe  to 
"  create  and  multiply  votes  in  elections 
"  of  members  to  ferve  in  Parliament,  for 
"  that  part  of  Great  Britain  called  Scot- 
"  land,  contrary  to  the  true  intent  and 
"  meaning  of  the  laws  in  that  behalf." 

And,  by  §  3.  it  is  enacted, 

"  That  no  infeoffment  taken  upon  any  re- 
"  deemable  right  whatfoever,  (except  pro- 
"  per  wadfetts,  adjudications,  or  apprifings, 
«'  allowed  by  the  acl:  of  Parliament  relating 
<c  to  elections,  in  1681,)  (hall  entitle  the 
ft  perfon  fo  infeoft,  to  vote,  or  be  elected, 
O  z  «*at 
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<c  at   any   election   in    any    iliire  of  ftew- 
"  artry." 

II.  In  the  fecond  place,  they  contended, 
That  the  feifin  given  to  Mr.  Dairy mple, 
in  confequence  of  the  difpofuion  from  Mr. 
Wemyfs,  was,  on  the  face  of  the  inftru- 
ment  of  feifin,  void. 

It  appeared,  by  that  inftrument,  that,  agree- 
ably to  the  forms  of  the  Scotch  law,  (which 
retains,  in  a  great  meafure,  the  ancient  feudal 
folcmnities  in  the  conveyance  of  real  proper- 
ty) one  Robert  Reid  had  aded  as  attorney  for 
Mr.  Dalrymple,  and  one  JohnMorris  as  fherifF 
fpecially  conftituted  for  the  purpofe  of  per- 
forming the  ceremony  of  delivering  feifin, 
,by  virtue  of  the  precept  contained  in  the 
charter.  That  Reid,  in  the  capacity  of 
Mr.  Dalrymple's  attorney,  had  produced 
the  charter,  and  precept  therein  contained, 
and  had  delivered  them  to  Morris  the 
fheriff,  requiring  him  to  perform  his  office. 
That  the  faid  {herifF  had  received  the  char- 
ter into  his  hands,  and  delivered  it  to  the 

notary- 
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notary-public,  to  be  read  and  explained  to 
the  witnefTes,   which,  accordingly,  the   no- 
tary did. — Then  come  the  following  words: 
"  Poft  cujus.  quidcm  &c.  praefatus  Robertus 
'"  Reid  vicecomes   in    hac  parte  Jibi  inde 
<c  commiffa^  Jlatum  &  fafinam  her  edit  ariam, 
"  fed  redimabilem  femper,  G?  Jub  rever/ione 
<c  modo  prczdifl.  pariter  &  poffejjionem  affua- 
"  km,  reakm  G?  corporalem^  tot  arum,  &c. 
44  aliaque  fupramentionat.     diet.      Hugoni 
"  Dalrymple,    per   ddibcrationem  terrcs  & 
11  lapidis  fundi  dift.  tcrrarum,  in  manibus 
<c  dift.   Jobnanis    Morris,    tanquam   ailor- 
<(  nati     antedidt.    fecundum     tenor  em    di&. 
"  cartce,    G?  prcecepti  Jafims  jiipra-infert. 
"  Inibi    content.    G?    dijpwfatimes    content. 
<(  indift.  carta,    dcdit,  iradidlt^   pariterque 
"  ddiheravit.     Super  quibus  omnibus  &  Jin- 
t{  gulis t  fticl.     j  obannes  Morris,    tanquam 
"  aclornatus  antedidt.  a  me,  notario  publico, 
"  hoc  prafens  publicum    inftrumentumt  feu 
"  plura  pub  lie  a  injlrumenta,  Jibi  fieri  petijt." 
l^he  inftrument  imports,   therefore,  that 
Robert  Reid,    who   appeared   as   attorney 
O  3  for 
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for  Dalrymple,  acted  as  Jheriff  in  deliver- 
ing feifin,  and  that  John  Morris,  who  ap- 
peared as  fheriff,  acted  as  attorney  in  re- 
ceiving it  (B). 

Thefe  facts  and  circumflances  were  ne- 
cefTary  to  be  ftated  previous  to  the  argu- 
ments of  'the  counfel,  which  were  as  foU 
lows : 

COUNSEL  for  the  petitioner. 

1ft  Point.]  The  ftatute  of  1681,  which 
is  the  ground-work  of  the  laws  concern- 
ing the  election  of  the  members  for  coun- 
ties in  Scotland,  in  afcertaining  what  fort 
of  eftates  mail  give  a  right  to  vote,  fpeci- 
fies  adjudications  and  apprifings,  after  the 
expiration  of  the  legal  reverfion  (/.  e.  the 
time  within  which  it  is  competent  to  the 
original  proprietor  of  the  land  to  redeem 
it)  and  proper  ivadfets  (i).  No  particu- 
lar provifion  was  then  made,  or  thought 
neceflary,  to  deprive  other  redeemable 

(i)  3  Parl.  Car.  II.  c.2i. 

fights. 
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rights,  or  truft  eftates,  of  the  right  of 
voting.  But,  as  a  feat  in  Parliament  grew 
daily  more  and  more  an  object  of  ambi- 
tion, orintereft,  it  became  a  practice,  among 
perfons  pofieiTed  of  large  efbtes,  to  par- 
cel them  out  in  portions  of  Efficient  va- 
luation to  carry  a  vote,  among  their  friends 
and  dependents,  but  referving  to  them- 
felves  a  power  by  which,  as  foon  as  the  turn 
was  ferved,  they  might  recal  this  fhadow 
of  property  which  they  had  conveyed 
away. 

It  is  eafy  to  fee  that  the  confequence 
of  this  abufe  necefiarily  was,  to  throw  the 
election  of  the  members  into  the  hands  of 
a  few  men  of  overgrown  fortunes;  and  they 
too  were  commonly  peers.  The  evil  was 
grown  fo  exorbitant  towards  the  end  of 
the  reign  of  Qneen  Anne,  that  the  inter- 
pofition  of  the  legiflature  was  nccefTary, 
to  put  a  flop  to  it.  Accordingly,  a  law 
patted,  depriving  all  truft  eftates  and  re- 
deemable rights  whatfoever  of  the  right 
of  voting.—— There  was,  however,  an  ex- 
O  4  ception 
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ception  in  favour  of  fuch  adjudications  and 
appriiings   as    were  allowed  by  the   a&  of 
1 68 1,    and    of  proper  wadfets.     Adjudica- 
tions and  apprifings,  after  the  law  has  pre- 
cluded the  original  tenant  from  the  power 
of  redemption,  are,  in  truth,  no  longer  re- 
deemable, and  fothe  only  fort  of  redeemable 
right  to  which  a  right    of  voting  was  al- 
lowed by  the  flatute  of  Queen   Anne,  was 
a  proper  wadjet.     It  will,  therefore,  be  in- 
cumbent   on    the  counfel   for    the  fitting 
member,     to   mew  that  Mr.    Dalrymple's 
eftate  is  a  proper  wadfet,  in   order  to   fup- 
port  the   legality  of  his   vote.     They  will, 
probably,  not  contend  here,    as  was  done 
in  the  court  of  feffion,    that  a  fale  under 
reverfion,  or,   according  to   the  expreffion 
of  the  Roman  law,  fub  paclo  de  retrovch- 
dendo,  the  interefl  of   the   vendee   in  fuch 
eflate  being  lefs,  or  not  more,  precarious  than 
that  of  a  wadfetter,  is  not  within  the  fpirit 
or  meaning  of  the  ftatute.    The  proper  way 
to  anfwer  this  would  be  to  read  the  words 
of  the  ftatutc  ;  for  it  is  impoffible  to  qndcr- 
*  Hand 
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ftand  thofe  words  otherwife  than  that  every 
redeemable  right  whatsoever,  which  is  not 
a  proper  wadfet,  is  thereby  deprived  of  the 
right  to  vote. 

It  is  not  difficult  to  explain  why  the  ex- 
ception in  favour  of  vvadfets  topk  place.  For- 
merly, before  the  introduction  of  commerce, 
and  the  eftablifhment  of  banks,  almoft  the 
only  way  of  railing  money  was  by  the  im- 
pignoration  of  land,  and  the   way  of  pay- 
ing  the  intereft  of  the  debt  was   by  fuf- 
fering  the   lender    to  receive    the    rents. 
When  he  received  them  un  account  ably  ^  as 
the  phrafe  is ;  that  is,  when  he  was  to  truft 
to  the  rents  for  his   intereft  5  to  enjoy  the 
benefit,  if  they  exceeded   the   regular  in- 
tereft, and  to  undergo  the  lofs,  if  they  fell 
mort,  paying  the  public  burthens  at    the 
the  fame  time,   then  his  eftate  was  called  a 
proper  twadfet.     If,  on  the  contrary,  he  was 
to  account  for  the  rents  to  the  borrower,  and 
only    deduct    his     regular   intereft,    when 
there  was  an   excefs,  or  receive  what  was 
pecefTary  to  make  it  up,  when  there  was 

adefi- 
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a  deficiency  (as  is  the  practice  in  the  cafe 
of  heritable  bonds,  the  common  form 
of*  landed  fecurity  in  modern  times),  then, 
his  eftate  was  called  an  improper  wadfet  (i). 
There  were  many  circumftances  which 
contributed  to  continue  the  pofTeffion  of 
eftates,  thus  impignotated,  in  the  hands  of 
the  wadfetter.  As  they  were  often  pledged 
for  their  full  value,  it  was  hardly  the 
intereft  of  the  reverfer,  for  fo  the  perfon 
entitled  to  redeem  is  called  in  the  law  of 
Scotland,  to  repay  the  fum  and  refume  the 
eftate.  The  fcarcity  of  money  made  it 
difficult  to  raife,  in  any  other  way,  what 
was  neceffary  for  that  purpofe.  In  the 
Highlands,  as  the  wadfetters  were  gene, 
rally  perfons  belonging  to  the  clan,  and  the 
reverfer  the  chieftain,  this  fort  of  relation 
formed  a  bond  of  union  betwixt  them, 
which  it  would  have  been  dangerous  and 
impolitic  to  diflblve.  By  thefe  means  it 
happened,  that,  in  1681,  and  even  at  the 

(i)  Erfk.  FoJ.  Inft.  p.  301,  302. 

I  begin- 
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beginning  of  the  prefent  century,  a  great 
deal  of  the  property  in  Scotland  was  held 
in  the  form  of  vvadfets,  and,  as  the  proper 
wadfetter  was,  while  the  eftate  continued 
unredeemed,  in  every  refpedt  the  complete 
owner  of  the  land,  it  was  thought  juft,  in 
1681,  to  admit  him,  inftead  of  the  re- 
verfer,  to  vote  for  the  commiffioner  of  the 
{hire,  and,  in  the  1 2th  of  Queen  Anne,  to 
continue  what  had  been  provided  in 
that  refpefl  by  the  former  ftatute.  But 
the  cafe  has  altered  extremely  fince  that 
time.  Wadfets  of  bare  fuperiorities  (i), 
when  the  act  of  Queen  Anne  pafied,  were 
totally  unknown.  Now,  on  the  contrary, 
wadfets  of  any  other  kind  are  equally 
unknown.  An  example  of  a  bond,  fide 
wadfet  of  land?,  as  a  fecurity  for  money 
lent,  or  created  for  any  other  purpofe  but 
that  of  making  a  fictitious  vote,  fcarcely 
exifts  at  this  day  in  Scotland. — The  anci- 
ent wadfets  continued  longeft  in  the 

{j)  Vide fnprat  vol.  ii.  p.  359.     Note  (B). 

northern 
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northern  counties,  for  the  reafons  already 
given  ;  but  the  event  of  the  laft  rebellion, 
and  the  meafures  fince  purfued,  having  in 
a  manner  put  an  end  to  the  clans,  the 
great  men  found  it  both  fafe  and  advan- 
tageous to  redeem  the  remaining  wadfets  on 
their  eftates,  which  they  accordingly  did. 

If  the  legiflature  had  forefeen  the  grofs 
abufe  which  was  to  be  made  of  the  ex- 
ception in  favour  of  proper  wadfets,  in  the 
flat,  of  12  Anne,  no  reafonable  man  can 
entertain  a  doubt,  but  that,  at  that  time^ 
they  would  have  taken  care,  by  a  proper 
and  explicit  provifion,  to  prevent  it.  But, 
as  that  was  not  done ;  and  as  votes,  for 
naked  fuperiorities(i),  and  wadfets  of  fupe- 
riorities,  have  been  determined  to  be  legal 
by  the  court  of  feffion,  and  the  Houfe  of 
Lords,  it  is  now,  perhaps,  too  late,  for  any 
other  authority  but  that  of  Parliament,  to 
invalidate  them.  However,  fince  votes  of 
this  fort  are  clearly  fictitious,  contrary  to 
{he  true  fpirit  of  the  adt  of  Queen  Anne, 

(i)  It  was  admitted   that  Mr.   Dalrymple's  eftatc 
Was  only  the/w/m'er/Vy. 

andi 
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and  founded  on  a  mere  legal  fraud,  the  Com- 
mittee, who  are  the  proper  judicature  for  the 
interpretation  of  that  act,  will  expect  that  a 
redeemable  right  of  a  fuperiority  fhould 
appear  evidently  and  indifputably  to  be  a 
proper  waJfet,  before  they  will  determine 
that  the  holder  of  it  is  entitled  to  vote. 

Befides  the  natural  'jealoufy  which  this 
court  ought  to  have  of  all  attempts  to  in- 
vade the  fubftantial  rights  of  eledors,  by 
the  creation  of  fiditious  votes,  the  efta- 
blifhed  rules  of  conftruction  require  parti- 
ticular  ftridtnefs  in  deciding  the  prefent 
queftion.  The  general  provifion  of  the 
flatute  is,  that  no  redeemable  right  inlands 
(hall  communicate  a  right  to  vote.  From 
this  general  provifion,  proper  wadfets  are 
excepted.  Now,  it  is  a  fettled  maxim  of 
law,  that,  where  there  is  a  general  pro- 
vifion and  a  particular  exception,  the  pro- 
vifion mall  receive  as  large  a  conftrudlion, 
and  the  exception  as  Jlricl  an  one,  as  the 
words  will  bear. 

But,  when  the  nature  and  eflential  qua- 
lities   of   a  proper    wadfet   are   explained, 

according 
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according  to  the  authority  of  the  beft 
writers  on  the  law  of  Scotland,  it  will  be 
evident  that  they  are  entirely  wanting  to 
Mr.  Dalrymple's  eftate,  which  is  not  a 
wadfet,  but  a  right  by  fale,  under  redemp- 
tion. 

A  wadfet  being,  as  has  been  already 
mentioned,  an  impignoration  of  land,  al- 
though there  is  perhaps  no  technical  form 
of  words  neceflary  to  conftitute  fuch  a 
right,  yet  it  muft  appear,  from  the  inftru- 
ment  by  which  it  is  conveyed,  that  it  is  a 
•pledge^  and  that  the  reverfer  and  wadfetter 
ftand  in  the  relation  of  debtor  and  creditor  to 
each  other.  Hence  it  muft  beftated,  either 
that  the  land  is  granted  in  wadfet  -,  or  that 
it  is  conveyed  in  confequence  of  money 
advanced,  or  lent  ;  or  it  muft  be  called  a 
fecurity  -,  or  the  deed  muft  contain  a  claufe 
of  reqwjition^  empowering  the  wadfetter  or 
lender  to  redemand  his  money.  Such  a 
power,  particularly,  is  of  the  very  cflence 
of  a  ivadfet;  and,  if  there  is  no  direct 
claufe  to  that  effect,  it  muft,  atleaft,  appear 
from  the  purview  of  the  inftrument.  In 
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{hort,  there  muft  be  words  in  it  fufficient 
to  afcertain  the  relation  of  borrower  and 
lender  between  the  two  parties.  Where  that 
clearly  appears  on  the  face  of  the  deed, 
words,  otherwife  importing  a  fale,  will  not 
prevent  its  being  a  ivadfet  j  but,  if  there  is 
nothing  importing  fuch  a  relation,  and 
words  of  fale  only  are  ufed,  then  it  is  im- 
poffible  to  confider  it  as  any  thing  elfe  but  a 
complete  fale.  This  is  exactly  the  cafe  of 
the  difpoiition  to  Mr.  Dalrymple,  which  is 
in  the  form  of  a  deed  of  fale,  and  con- 
tains none  of  the  expreflions  juft  ftated, 
nor  others  tantamount  to  them.  There  is 
in  it  a  covenant  for  the  delivery  of  all  the 
title-deeds  to  Mr.  Dalrymple.  This  is 
conftantly  the  practice  in  the  cafe  of 
fales;  but,  in  wadfets,  the  reverfer  retains 
the  deeds,  and  only  ftipulates  to  deliver 
them,  if  required.  In  like  manner,  there 
is  no  covenant  with  regard  to  the  payment 
of  the  expences  attending  the  tranfaction,  in 
cafes  of  fale;  and  there  is  no  fuch  covenant 
in  the  deed  in  queftion;  but,  in  loans,  it  is 

always 
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always  provided,  that  the  borrower  (hall 
pay  the  expences. 

In  Dallas's  flyles,  we  find  the  form  of  a 
proper  wadfet  fet  forth,  to  which  the  dif- 
pofition  to  Mr.  Dalrymple  bears  no  more 
refemblance  than  it  does  to  a  contrail  of 
marriage.  The  precedent  in  Dallas  recites, 
that  money  had  been  advanced  to  the  reverfer, 
to  enable  him  to  pay  his  debts,  in  confidera- 
tion  of  which  he  <c  Je/Is,  annalzies,  and 
"  difpones"  &c.  And,  among  other  cir- 
cumftances  charadteriftic  of  a  loan  and 
fledge ,  there  is,  as  well  as  the  claufe  of  re- 
demption, a  fpecial  claufe  of  requisition,  by 
which,  if  the  wadfetter  mould  chufe  to 
call  for  his  money,  the  reverfer  is  bound  to 
repay  it,  and  take  back  his  land  (j). 

In  the  fame  manner  Lord  Stair,  in  his 
Title  of  wadfets,  conliders  them  as 
pledges  in  fecurity  for  money,  and  calls 
the  reverfer  the  debtor  (2) ;  and,  from  §  22 
of  that  Title,  it  is  evident  that  he  con- 


(1)  Dallas,  Styles,  p.  709,  to  718. 

(2)  B,  2.    Tit.  19. 
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fitters  the  power  of  requilition  in  the  wad- 
fetter  or  creditor  as  effential  to  a  wadfet. 

In  the  Supplement  to  Spottifwoode's  Styles, 
which  is  a  book  of  confiderable  authority, 
we  find  the  fame  idea  of  a  wadfet.  The 
defcription  there  given  of  it  is,  that  "  It 
"  is  a  right  whereby  lands,  or  others  paf- 
*c  ling  by  infeftment,  are  imptgnorated  for 
"  the  fecurity  of  a  fpecial  fum  ( i )."  After 
this  definition,  the  form  of  a  wadfet  is 
given,  in  which  the  eftate  granted  is  called 
a  wadfet,  in  the  body  of  the  deed  j  and  it 
likewife  contains  an  exprefs  claufe  of  re- 
quilition. 

lid  Point.]  By  the  law  of  Scotland, 
when  an  eftate  is  conveyed  from  one  to 
another,  the  charter  granted  by  the  fuperior 
to  his  new  valTal  mud  contain  (2)  what  is 
called  a  precept  of  feizin  ;  that  is,  a  com- 
mand from  the  fuperior  to  his  bailie ;  or, 
where  the  fuperior  is  the  King,  to  a  fheriff 

(1)  Tit.  iii.  §  3.  p.  139. 

(2)  By  flat.  1672,  cap.  7. 

VOL.  IV.  P  par- 
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particularly  conftituted  for  that  purpofe  (i), 
to  give  feizin  of  the  eftate  to  the  vaffal  or 
his  attorney,  by  the  delivery  of  the  proper 
fymbols.  The  execution  of  this  precept 
is  certified  by  an  inftrument  of  feizin,  /.  e. 
the  alteration  of  a  notary-public,  that  pof- 
feffion  was  truly  given  in  purfuance  of  the 
precept.  The  inftrument  of  feizin  recites 
the  whole  ceremony  obferved  on  taking 
the  infeftment,  which  is  as  follows  :  Firft, 
the  vaffal,  or  his  attorney,  appears  on  the 
lands,  and,  delivering  the  precept  to  the 
baillie  or  fheriff,  it  is  by  him  delivered,  in 
the  prefence  of  witnefies,  to  the  notary,  who 
reads  it;  after  which,  the  baillie,  or  fherifF, 
delivers  to  the  vafTal,  or  his  attorney,  earth 
and  ftone  of  the  lands.  Then  the  vaffal,  by 
himfelf  or  his  attorney,  takes  inftrument  s  in 
the  hands  of  the  notary,  (that  is,  requires 
an  atteftation  of  him,)  before  the  wit- 
nefTes,  that  he  hath  received  feizin  in  due 
form.  The  inftrument  of  feizin,  contain- 

(i)  By  flat.   1540,  cap.   77.    1555.  cap,  34.    and 
1606.  cap.  15. 
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ing,  as  was  juft  mentioned,  the  hiftory  of 
this  tranfaclion,  being  drawn  up  by  the 
notary,  he  fubjoins  an  atteftation  of  the 
truth  of  the  fads,  and  it  is  then  fubfcribed 
by  him  and  the  witnefles. 

From  the  form  and  folemnity  of  this 
writing,  it  is  apparent,  that  it  is,  and  is 
intended  by  the  law  to  be,  the  only  evi- 
dence of  the  feizin  ;  and,  whenever  any 
palpable  defect  or  abfurdity  in  the  manner 
of  giving  the  feizin  is  ftated  on  the  face  of 
the  inftrument,  it  muft  be  inferred  that 
the  feizin  fo  given  was  void  ;  and  that  the 
new  vafTal  never  was  put  into  legal  pof- 
feffion  of  the  eflate.  Now  fuch  an  ab- 
furdity does  appear  on  the  face  of  the  in- 
ftrument of  feizin  in  the  prefent  cafe  ;  for 
it  recites  that  Robert  Reid,  who  was  Mr. 
Dalrymple's  attorney,  and  ought  to  have 
rrceived  feizin  from  John  Morris,  the 
fheriff,  delivered  feizin  to  Morris ;  that  is, 
the  intended  vaflal  delivered  the  fymbols  of 
pofleffion  to  the  fuperior.  It  is  manifeft, 
that  fuch  an  act  could  not  veil  the  pofTeilion 
Pa  in 
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in  a  man,  who,  not  being  feized,  was  to 
have  received  feizin  from  his  intended  fupe- 
rior.  In  mort,  the  whole  tranfaclion  was 
a  mere  nullity.  That  there  are  advantages 
attending  the  feudal  forms  of  changing  the 
pofleffion  of  lands,  is  generally  admitted 
even  by  the  lawyers  of  this  country  (i), 
where  they  have  in  a  great  meafure  fallen 
into  difufe  :  Be  that,  however,  as  it  may, 
while  they  continue  part  of  the  law  of 
Scotland,  they  mufl  be  adhered  to,  becaufe 
a  deviation  from  them  in  one  inftance, 
would  be  a  precedent  for  relaxation  in 
others,  and,  in  the  end,  would  beget  the 
utmoft  confufion  and  diforder. 

As  Mr.  Dalrymple,  therefore,  does  not 
appear  ever  to  have  had  legal  feizin,  or  pof- 
feflion  of  the  eftate,  his  vote  muft  be  dif- 
allowed  on  that  ground,  even  if  the  eftate, 
meant  to  be  conveyed  to  him,  had  been 
of  fuch  a  nature  as  would  have  entitled  him, 
when  feized,  to  the  privilege  of  voting. 

The   late    decifion  of  the  court  of  fef- 
fion  on  this  fubjecl,-  though  it  will  not  be 
(i)  Bl.vol.ii.  p.  337.  342. 

pre- 
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pretended  that  it  can  bind  the  concurrent 
and  fuperiorjurifdiction  of  this  Committee, 
may  perhaps  be  urged  as  an  authority 
which  ought  to  weigh  here;  being  the 
judgment  of  a  court  competent  to  the  trial 
of  the  caufe,  and  converfant  in  queftions 
of  this  fort.  To  obviate  any  advantage 
the  counfel  for  the  fitting  member  may 
hope  to  derive  from  it  in  that  light,  it  will 
only  be  neceffary  to  relate  the  manner  in 
which  the  judgment  was  given,  and  what 
patted  in  the  court,  on  the  occafion. 

(&  Here  the  counfel  for  the  fitting 
member  infifted,  that  it  was  improper  to 
go  into  the  hiftory  of  what  had  pafled  in 
the  court  below,  as  it  depended  upon  fails, 
which  could  only  be  proved  by  evidence  ; 
and  that  fuch  evidence  would  be  incom- 
petent, as  entirely  immaterial  to  the  caufe. 
The  counfel  for  the  petitioners  anfwered, 
by  faying,  that  they  did  not  mean  to  pro- 
duce evidence  of  thofe  facts,  but  merely  to 
ftate  them  as  matter  of  argument,  agree- 
ably to  the  conftant  practice  in  courts  of 
V  3  juftice, 
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juftice,  when  it  is  thought  neceiTary  to  in- 
validate the  authority  of  any  cafe,  by  an 
account  of  particular  circumftances  attend- 
ing the  determination. 

The  Committee  over-ruled  the  objec- 
tion, and  directed  the  counfel  for  the  peti- 
tioner to  proceed.) 

When  the  caufe  came  to  be  decided  at 
Edinburgh,  there  were  but  n,  of  the  15 
judges,  prefent  on  the  bench.  The  lord 
prefident  being  abfent,  the  fenior  judge,  by 
the  conftitution  of  the  court,  was  toprefide, 
and  had  the  right  of  a  cafting  vote  in  cafe 
of  an  equality*.  It  happened,  that  the 
judge,  to  whom  that  province  then  fell,  had 
voted  for  the  fitting  member  at  the  elec- 
tion ;  that  is,  he  had  done  what  amounts 
to  'the  fame  thing ;  for  he,  and  another 
voter,  in  the  intereft  of  the  petitioner,  had 
agreed  both  to  be  abfent.  It  is  evident, 
from  the  aft  of  Parliament  under  which 

*  In  the  court  of  feffion,  the  prefident,  or  judge 
prefixing  in  his  room,  has  no  vote,  unlefs  when  the 
other  judges  on  the  bench  are  equally  divided. 

the 
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the  Committee  fits,  that  the  fenfe  of  the 
legiflature  is,  that  perfons  having  voted  at 
an  election,  ought  not  to  lit  in  judgment 
upon  the  merits  of  fuch  election.  Such  a 
perfon,  if  a  member  of  Parliament,  is,  by 
the  ftatute  of  10  Geo.  III.  cap.  16.  (i),  ex- 
prefsly  excluded  from  being  chofen  of  a 
Committee,  appointed  to  try  the  merits  of 
any  petition  complaining  of  the  election  at 
which  he  had  given  his  vote.  However,  as 
there  is  no  direct  provifion  to  prohibit  a 
lord  of  feffion,  who  votes  at  an  election, 
from  acting  as  judge  in  a  caufe  on  the  de- 
cifion  of  which  the  fate  of  the  election  is, 
in  the  event,  to  depend,  the  gentleman 
alluded  to,  not  only  concurred  in  the  judg- 
ment, but,  in  fact,  determined  the  caufe,  by 
means  of  his  cafting  vote.  Both  points 
having  been  argued  at  once,  feveral  of  the 
lords  delivered  their  opinions;  and  that 
judge  exprefled  himfelf  in  fuch  a  manner, 
that  the  by-ftanders,  who  heard  him,  un- 

(0  §  6. 
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derftood;  that  he  did  not  think  Mr. 
Dalrymple's  eftate  a  proper  wadfet. 
When  the  votes  came  to  be  collected, 
the  queftion  mould  have  been  general,  in 
the  terms  of  the  petition,  to  this  effect, 
<{  Shall  Mr.  Dalrymple  be  expunged  from, 
*'  or  continue  on,  the  freeholders  roll." 
But,  it  being  propofed  that  feparate  quef- 
tions  {hould  be  put  on  each  of  the  two 
points,  that  extraordinary  method  was 
adopted;  and,  the  firft  queftion  being, 
<«  Whether  the  feizin  was  valid  or  void," 
it  was  determined  to  be  valid,  by  a  ma- 
jority of  fix  to  four.  Then  the  fecond  quef- 
tion was  put,  on  the  validity  of  the  objection 
to  the  eftate  of  Mr.  Dalrymple  ;  and,  there 
being  a  divifion  of  five  to  five  on  that 
point,  the  prefiding  judge  gave  his  cafting 
vote  in  favour  of  Mr.  Dalrymple  ;  contrary 
to  the  fentiments  he  was  underftood  to  enter- 
tain when  he  delivered  his  opinion.  Upon 
comparing  the  votes  on  the  two  queftions, 
it  appeared  that  an  unqueftionable  majo- 
rity pf  the  lordsa  thought  (fome,  bccaufe 

the 
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the  eftate  was  not,  in  their  opinion,  a 
proper  wadfet;  fome,  becaufe  they  con- 
iidered  the  feizin  as  void)  that  Mr.  Dal- 
rymple  had  no  right  to  be  on  the  roll. 
Yet,  by  a  ftrange  folecifm,  arifmg  from  the 
making  feparate  queftions  on  the  two 
points,  when  the  general  queftion  came  to 
be  put,  the  following  interlocutor  was  pro- 
nounced : 

«*  The  lords  having  confidered  this  peti- 
"  tion,  and  complaint,  &c.  repel  the  ob- 
((  jeftions,  and  difmifs  the  complaint." 

The  impropriety  of  this  mode  of 
deciding  a  caufe,  cannot  efcape  the 
Committee ;  and  the  numerous  and 
grofs  inconveniencies  which  would  flow 
from  it,  will  occur,  without  being  par* 
ticularly  pointed  out.  The  bufmefs  of 
a  court  of  judicature  is,  to  determine  the 
rights  of  the  parties  to  the  fuit,  not  to  moot, 
and  decide,  abftraft  points  of  law  ;  but,  ac- 
cording to  the  method  adopted  in  this  cafe, 
it  is  evident,  that  a  party  might  have  the 
whole  court,  without  one  diflenting  voice,  in 

his 
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his  favour,  and  yet  the  judgment  be  given 
for  his  opponent.  Every  feparate  argument 
might  be  made  the  ground  of  a  feparate 
queflion;  and,  if  there  were  n  points  or 
arguments,  u  judges,  and  a  fingle  judge 
againft  the  oppoflte  party  on  each  point ; 
and  therefore^  each  of  the  n,  upon  a  gene- 
ral queftion,  obliged  in  confcience  to  vote 
againft  him  j  yet,  10  being  for  him  on 
each  feparate  point,  the  decifion  would 
be  in  his  favour.  The  courts  of  law  in 
England,  aware  of  this  manifeft  abfurdity, 
never  feparate  the  points  of  a  caufe,  when 
they  come  to  give  judgment;  but,  each 
judge  acting 'upon  his  own  reafons,  and 
delivering  thofe  reafons,  if  he  fo  thinks  fit, 
the  judgment  is  given,  generally,  for  the 
plaintiff  or  defendant  (C). 

COUNSEL  for  the  fitting  member. 

In  order  to  enter  properly  on  the  prefent 
argument,  it  will  be  of  ufe  to  trace,  in  a 
few  words,  the  progrefs  of  the  jurifdi&ion 
for  the  trial  of  queflions  concerning  the 

election 
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ele&ion    of    coinmiffioners    for    (hires  in 
Scotland. 

In  1597,  by  a  ftatute  of  that  year(i), 
it  feems  to  have  been  the  intention  of  the  le- 
giflature  of  that  country,  to  give  fome  degree 
of  judicial  power,  with  regard  to  elections, 
to  the  lord  Regifter,  for  he  was,  thereby,  au- 
thorized to  reject  commiffions  (/.  e.  returns) 
which  appeared  not  to  be  properly  exe- 
cuted. There  i$  no  account,  however,  to 
be  found  in  the  records,  of  his  ever  having 
executed  that  authority ;  nor,  indeed,  can 
any  veftiges  of  controverted  elections  be 
difcovered,  before  the  ad  of  1681(2)  put 
the  rights  of  election,  and  every  thing  re- 
lating to  that  fubjecl:,  on  a  new  footing. 
From  that  time,  all  difputes  concerning 
titles  to  vote,  were,  in  the  firft  inftance,  to 
be  tried  in  the  meeting  of  freeholders ; 
and,  if  the  parties  were  not  fatisfied  with 
their  decifion,  they  were  to  be  then  carried 
to  Parliament.  The  Parliament  of  Scot- 

(i)  Cap.  276,  (2)  Cap.  21, 

land 
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land  being  a  court  of  common  law,  there 
was  no  impropriety  that  fuch  difputes 
fhould  be  tried  there,  even  when  they  did 
not  affect,  or  arife  on  the  occafion  of,  any 
particular  eledion. — At  the  fame  time,  a 
fubfidiary  jurifdidlion  was  beftowed  on  the 
court  of  fefllon  when  the  Parliament  hap- 
pened not  to  fit,  which,  in  thofe  days,  was 
frequently  the  cafe. 

Thus  the  law  continued  till  16 
Geo.  II.  when  a  new  jurifdidion  was  be- 
ftowed on  the  court  of  feffion,  the  former 
having  been,  in  a  manner,  annihilated  by 
the  frequency  of  Parliaments  after  the 
Union. — It  is  remarkable  that  the  ftatute, 
giving  this  new  jurifdidion,  fays  nothing 
about  the  Houfe  of  Commons.  It  has, 
therefore,  been  a  matter  of  doubt,  whether 
that  member  of  the  legiflative  body  pof- 
fefles  the  appellate  authority,  which  was 
formerly  lodged  in  the  Scotch  Parliament, 
relative  to  the  qualifications  of  freeholders. 
In  the  cafe  of  Clackmannan,  determined 
Jaft  year,  the  Committee  thought  that  they 

were 
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were  bouid  by  the  limitation  in  the  fta- 
tute  of  1 6  Geo.  II.  cap.  n.  (i).  It  may 
be  queftioned  whether  they  were,  or  were 
not,  right,  in  that  opinion  ;  however,  ac- 
cording to  their  refolution,  it  muft  follow, 
that  Committees  are  equally  bound  by  the 
whole  of  the  acl: ;  and,  therefore,  it  deferves 
the  confideration  of  the  prefent  Committee 
how  far  they  can,  confiflently  with  the  uni- 
formity of  decifion,  entertain  the  prefent 
queftion  concerning  Mr.  Dalrymple's  vote, 
after  a  judgment  of  the  court  of  feffion. 

One  of  the  provifions  of  the  ftatute  of 
1 68 1  was,  that  no  objections  to  a  free- 
holder's being  on  the  roll  fhould  be  com- 
petent in  the  appellate  jurifdiclion,  which 
had  not  been  taken,  and  ftated  formally  in 
writing,  in  the  court  of  freeholders.  The 
point  of  the  fuppofed  defect  in  Mr.  Dal- 
rymple's feizin,  was  never  mentioned  at 
the  election-meeting ;  nor  was  it  inferted 
in  the  petition  and  complaint,  nor  ever 
fiarted  in  the  court  of  feflion,  till  the  coun- 

(j)  Su£ra>  vol.  ii.  p.  358. 
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fel  for  the  petitioner  mentioned  it,  ore 
(entity  on  the  day  when  the  caufe  came  to 
be  decided.  If,  therefore,  the  above-men- 
tioned provifion  were  flill  in  force,  that 
point  could  not  have  been  brought,  by  any 
complainants,  either  before  the  lords  of  fef- 
iion,  or  the  prefent  Committee. 

By  fed.  4.  of  1 6  Geo.  II.  cap.  n.  the 
power  of  complaining  of  a  perfon's  being 
on  the  roll  is  given  to  freeholders,  though 
not  prefent  at  the  Michaelmas  or  election 
meeting  (i).  It  is  a  fair  inference  from 
this  claufe,  that  it  is  competent  to  abfcnt 
freeholders  to  make  objections  not  ftarted 
at  fuch  meeting,  and,  with  regard  to  themy 
therefore,  the  court  of  feffion  has  been  in 
the  right  in  conitruing  this  claufe  as  a  re- 
peal of  the  provifion  of  3681,  and  as  giv- 
ing themfelves  an  original  juri{di£tion  on  the 
complaints  of  fuch  perfons.  But  is  it  not 
/training  the  ftatute  of  16  Geo.  II.  to  ex. 
tend  it  to  the  complaints  of  freeholders, 

(i)  Supra,  vol.  ii.  p.  353,  354. 

who 
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•who  were  frefent  at  the  meeting,  fo  as  to- 
tally  to  repeal  part  of  the  act  of  1681  by 
nothing  elfe  but  mere  implication? — If 
that  ftatute  is  ftill  in  force,  with  regard  to 
freeholders^?^;?/  at  the  meeting,  the  quef- 
tion  concerning  the  feizin  was  not,  at  the 
time  it  was  made,  competent  to  the  court 
of  feflion  (i). 

There  is  another  reafon  why  it  was  not 
then  competent  to  them.  By  the  flatute  of 
16  Geo.  II.  c.  n.  §  4.  it  was  enacted  that 
the  perfon  complained  of  fhould  have  30 
days  notice  of  the  complaint,  which  term  is 
now  reduced  to  15  days  by  i4Geo.  III.  cap. 
8 1.  §  i.  But,  in  the  prefent  cafe,  there  was 
not  time  to  comply  with  this  rule,  or  give 
the  proper  notice,  as  to  the  complaint  con- 
cerning the  feizin,  and  therefore,  on  that 
ground,  the  court  of  feffion  ought  not  to 
have  gone  into  it. 

We  ought,  therefore,  to  look  upon  it 
as  never  having  been  before  them,  and,  if 
this  reafonipg  is  juft,  the  deciiion  tmift 

(i)  Mr.  Henderfon,  and  the  other  complainants, 
were  admitted  to  have  been  prejcnt  at  the  eledion- 
oneeting. 

have 
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have  been  in  favour  of  Mr.  Dalrymple1* 
even  if  there  had  been  but  one  quediori 
put,  in  the  manner  contended  for  by  the 
counfel  for  the  petitioner. 

But,  at  all  events,  as  the  queftion  con- 
cerning the  title  came  before  the  court  of 
feffion,  on  an  appeal  from  the  court  of 
freeholders,  and  the  other  queftion,  as  a 
matter  of  original  jurifdidion,  it  was  pe- 
culiarly incumbent  on  the  court  of  feffion 
to  feparate  the  points.  Indeed,  the  practice, 
fo  far  from  being  extraordinary,  is  very 
common  in  that  court,  of  which  number- 
lefs  proofs  might  be  given  ( i ). 

When  that  mode  of  proceeding  ought 
to  prevail,  and  when  it  ought  not,  muft 
depend  on  the  particular  circumftances  of 
the  cafe ;  but  it  would  be  eafy  to  put 
cafes,  where  a  degree  of  injuftice  and  ab- 
furdity  would  be  the  confequence  of  not 
feparating  the  queftions,  equal  to  what  the 
counfel  on  the  other  fide  fuppofe  necefla- 
rily  to  follow  from  feparating  them.  If, 

(i)  Several  inftances  were  mentioned,  vidt  infra. 

for 
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for  inftance,  in  the  prefent  caufe,  the  quef- 
tion  had  been  put  generally,  and  the  de- 
cifion  had  been  to  expunge  Mr.  Dairy  m- 
ple  from  the  roll,  {till,  a§  it  happened,  a 
majority  of  the  court  would  have  thought 
that  his  eftate  was  a  proper  wadfet,  and  a 
majority  alfo  would  have  thought  his  fei- 
zin  good  ;  and,  if  two  different  caufes  had 
come  afterwards  to  be  tried,  in  one  of 
which  the  fole  queflion  was  on  a  wadfet  like 
the  prefent,  and,  in  the  other,  on  a  feizin  alfo 
like  the  prefent,  the  majority  of  the  court 
in  each  of  thofe  caufes  mud  have  decided 
in  favour  of  the  defendant,  though  the  ne- 
ceffary  inference  from  their  decifion  in 
Mr.  Dalrymple's  cafe  would  have  been,  ei- 
ther that  his  eftate  was  not  a  proper 
wadfet,  or  that  his  feizin  was  void. 

Committees  of  elections  follow  this  me- 
thod, of  fplitting  a  caufe  into  feparate  quef- 
tions,  everyday;  and  even  the  prefent  Com- 
mittee has  done  fo,  at  the  defire  of  both 
parties,  by  relblving  to  decide  upon  Mr. 
Dalrymple's  vote  and  Mr.  Melvill's,  dif- 

VOL.  IV.  Q_  tinclly 
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tinctly  from  Mr.  Loch's  (i),  although  the 
general  queftion  for  them  to  determine  is, 
Whether  Mr.  Ofwald  or  Mr.  Henderfon  is 
duly  elected. 

As  to  the  obfervations  which  have  been 
made  on  what  fell  from  the  prefiding  judge 
in  the  court  of  feffion,  when  he  gave  his 
opinion,  he  was,  undoubtedly,  mifunder- 
flood  by  the  friends  of  the  petitioner,  who, 
wifhing  to  hear  him  deliver  fentiments  fa- 
vourable to  their  caufe,  interpreted  certain 
metaphorical  expreflions  in  a  fenfe  in  which 
they  certainly  were  not  meant. 

Upon  the  whole,  therefore,  what  has 
been  faid,  to  diminifli  the  weight  of  the 
decifion  in  Scotland,  being  removed,  the 
Committee,  no  doubt,  will  give  to  that 
decifion  all  the  authority  it  merits  as  the 
judgment  of  a  court  competent  to,  and 
converfant  in,  fuch  fort  of  queftions. — 
It  is  now  fit  to  give  fome  anfwer  to  what 
Las  been  faid  on  the  two  points. 

(i)  The  voter  whofe  right  was  difputed  on  the  part 
of  the  fitting  member. 

Ift  Point.} 
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111  Point.]  The  whole  of  the  reafoning 
of  the  counfel  for  the  petitioner,  on  this 
point,  proceeds  on  data  which  are  not 
true.  They  fuppofe  that  there  muft  be  a 
borrower  and  lender,  a  loan  and  debt,  to 
conftitute  a  wadfet.  Now  this  is  not  fo. 
A  wadfet  may  be  created  without  a  loan; 
it  may  be  a  fecurity  for  a  gratuitous  gift ; 
and  it  was,  in  former  times,  when  money 
was  fcarce,  the  common  fecurity  for  the 
portions  of  younger  children. 

There  is  nothing,  in  the  very  authors 
they  have  cited,  which  confines  a  wadfet 
to  a  fecurity  for  a  loan.  Both  Lord  Stair, 
and  the  author  of  the  Supplement  to  Spot- 
tifwoode,  call  it  merely  zfecurity,  and  do 
not  fay  a  word  about  ban.  Stair's  Inftit. 
B.  ii.  tit.  10.  Preamble.  Suppl.  to  Spottf. 
p.  139.  Neither  is  there  any  mention  of 
a  kan  in  the  defcription  of  a  wadfet  given 
by  Sir  George  Mackenzie.  Inftit.  lib.  ii. 
tit.  8.  §  3. 

The  notion  that  a  power  of  requifi- 
tion  is  neceflary  to  conftitute  a  wadfet, 

is 
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is  founded  on  the  idea  of  a  loan,  but,  in1 
cafes  where  a  wadfet  is  given  to  a  fen,  in  fe- 
curityfor  his  portion,  fuch  a  power  cannot 
be  fuppofed  j  and,  indeed,  though  a  claufe 
of  requifition  is  found  in  many  of  the 
more  modern  precedents,  yet  it  is  fo  far 
from  being  efTential,  that,,  in  the  earlier  pe- 
riods of  the  law  of  Scotland,  no  fuch  claufe 
was  ever  introduced,  becaufe  it  was  never 
the  intereft  of  the  wadfetter  to  reftore  the 
land,,  and  take  back  his  money.  Lord 
Stair  was,  in  1681,  prefident  of  the  court 
of  feflion,  fo  that  he  mufl  be  understood 
to  have  been  acquainted  with  the  meaning 
of  "  proper  wadfet"  in  the  Statute  of  that 
year,  and  he,  in  the  Title  juft  cited,  §  <?.. 
has  thefe  remarkable  words  : 

<l  The  ordinary  wadfet  is  by  infeftmentof 
"  property,  or  of  annual-rent,  the  concep- 
"  tion  whereof  is  not  under  the  name  of  ira- 
"  pledging,  impignoration,  hypothecation, 
"  or  the  like,  but  in  the  terms  of  difpofition* 
"  or  infeftment,  whereby  the  property  of 
**  the  thing  wadfetted  paffcth,  and  is  eft'a- 

"  bli&ed 
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*'  blifhed  in  the  wadfetter  :  but,  under  re- 
**  verfon  to  the  conftituent,  whereby  it  hath 
•*'  two  parts  ;  the  infeftment,  and  the  re- 
*'  verfion.  The  infeftment  in  wadfets  is,  in 
"  all  points,  like  to  other  infeftments, 
'*'  whether  they  be  infeftments  of  property, 
<c  or  of  annual-rent,  or  whether  they  be 
"  public,  holden  of  the  constituent's  fu- 
"  perior,  or  bafe,  holden  of  the  granter 
"  himfelf ;  fo  that  all  the  fpecialtiei  ofwad- 
"  fets  refofoe  in  the  rever/ion"  That  is,  the 
reverfion,  or  power  of  redemption,  is  the 
only  eflential  chara&eriftic  of  a  wadfet; 
and  the  diftin&ion  between  a  proper  wad- 
fet  and  a  redeemable  fale,  or  a  h\zfubpaElo 
de  retrovendendo,  is,  that,  in  the  former,  tHe 
grantor  mny  redeem  at  any  unlimited  time; 
in  the  latter,  he  only  can  within  a  particu- 
lar period. 

Here  we  find,  in  Lord  Stair,  the  Lord 
Coke  of  Scotland,  what  overthrows  the 
whole  fyftem  of  the  counfel  for  the  peti- 
tioner. We  are  told,  by  that  great  judge, 
-that  no  marks  of  impignoration  are  re- 

quired, 
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quired,  and  that  the  reverfion  is  the  only 
neceiTary  chara&eriftic. — As  to  the  paflage 
they  have  cited  from  him  (i),  he  does  not 
at  all  fay  there,  that  the  power  of  requifition 
is  eflential;  he  only  mentions  that,  among 
other  methods,  which  he  is  enumerating, 
whereby  a  wadfet  may  be  deftroyed.  Sir 
G.  Mackenzie  (2),  informs  us,  and  it  is 
well  known,  that  wadfets  formerly  con- 
fifted  of  two  diftinct  inftruments,  the  re- 
verfion being  fecured  to  the  grantor  by  a 
feparate  deed,  but  neither  does  he  mention 
the  claufe  or  power  of  requifition,  as 
making  part  of  either  of  the  deeds.  Craig's 
authority,  Kb.  ii.  dieg.  6.  §  37,  entirely 
coincides  with  that  of  Lord  Stair  and 
Mackenzie's. 

The  doctrine  of  the  petitioner's  counfel 
Is  not  lefs  contradicted  by  decided  cafes, 
than  by  the  opinions  of  the  beft  au- 
thors. 

The  cafe  of  Mr.  Munro  of  Culcairn,  de- 
termined by  the  court  of  feilion,  -in  1745, 

(i)  Supra,  p.  208,  209.  (2)  Loc.  clt. 
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is  exadly  in  point  to  the  prefent.  That 
gentleman  obtained  a  charter,  and  was  in- 
feft,  and  afterwards  inrolled,  as  a  free- 
holder of  the  county  of  Rofs  ;  but  a  com- 
plaint was  preferred  againft  him,  obje£t- 
ing,  that  his  right  was  not  a  proper  ivad- 
fet.  An  interlocutor  being  pronounced  in 
his  favour,  a  mofl  elaborate  reclaiming 
.petition  was  prepared  by  his  counfel,  a 
lawyer  of  very  eminent  abilities.  It  was  par- 
ticularly infifled,  That  his  eftate  appeared, 
by  the  charter  granted  to  him  by  his  fa- 
ther, to  be  deftitute  of  certain  neceflary 
requifites  common  to  all  wadfets,  both 
proper  and  improper  -,  namely,  that  there 
ihould  be  a  borrower  and  lender,  a  debtor 
and  creditor,  a  fum  fpecified  to  be  advanced 
by  the  wadfetter,  and  a  claufe  of  requifi- 
tion,  empowering  him  to  demand  his  mo- 
ney. Yet  this  reclaiming  petition  was 
difmificd  by  the  court,  without  any  an- 
fvver  being  put  in  by  the  oppofite  party. — 
The  recital  of  the  difpofiticn  by  Mr. 
.Monro's  father  only  alleged  the  grant  to 

he 
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be  made  "for  certain  onerous  caufes,  and: 
c<  confiderations  moving  him,"  without  fay- 
ing a  fyllable  of  any  loan  or  advance  of 
money ;  and  the  words  <c  wadfet,  or  pledge," 
never  occur  in  it,  but,  inftead  thereof,  the 
common  terms  of  a  deed  of  fale. — When 
this  cafe  was  cited  in  the  court  of  fefllcn, 
the  anfwer  given  to  it,  was,  "  The  deci- 
"  flon  is  wrong  ;"  A  very  eafy  way,  to  be 
fure,  of  getting  rid  of  a  ftubborn  autho- 
rity. But  what  (hews  that,  at  the  time,  it 
was  not  thought  wrong,  is  that  it  was  ne- 
ver appealed  from  to  the  Houfe  of  Lords, 
but  was  acquiefced  in  by  the  lofing  party. 

In  the  cafe  of  Galbraith  againft  Cun- 
ningham, determined  the  iyth  of  January., 
175^,  the  objection  was,  that  there  was  no 
power  of  requifition;  but  that  too  was  pver- 
ruled.  The  anfwer  given  below  to  this  cafe 
was,  tc  That  it  is  not  fully  reported  (i);" 
but  of  this  no  manner  of  proof  was  adduced. 

(i)  Decifions  of  the  court  of  feffion,  from  1752  to 
1756,  p.  186  to  188. 
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The  cafe  of  John  Stirling,  Efq;  againft 
Archibald  Campbell,  Efqj  (father  to  one 
of  the  counfel  for  the  petitioner)  turned 
upon  a  queftion  concerning  what  was 
eflential  to  conftitute  a  proper  w&dfet.  It 
was  determined,  in  the  court  of  fefllon, 
6th  March,  1754  (i),  and,  on  an  appeal, 
the  decree  was  affirmed  in  the  Houfe  of 
Lords,  2  April,  1754(2).  In  the  reafons 
for  the  refpondents,  in  this  cafe,  a  defcrip- 
tion  of  a  proper  wadfet  is  given,  which 
correfponds  entirely  with  the  difpofition  in 
favour  of  Mr.  Dalrymple. 

(&*  The  counfel  read  part  of  the  reafons 
from  the  printed  Cafe  ) 

To  the  authority  of  the  beft  writers,  and 
of  the  cafes  cited,  we  mall  be  able  to  add 
the  tellimony  of  a  very  eminent  convey- 
ancer in  Scotland,  who  will  prove,  that 

(1)  Decifions  of  the  court  of  feflion,  from  1752  to 
^756.  p.  152  to  155. 

(2)  Cafes  in  the  Houfe  of  Lords. 

the 
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the  deed  of  conveyance  to  Mr.  Dalrymple 
is  perfectly  confonant  to  the  formula  he 
makes  ufe  of,  when  he  is  employed  to 
draw  a  proper  wadfet  (i). 

lid  point.]  If  the  reafoning  in  the  fore- 
going part  of  the  argument  is  conclufive, 
it  is  as  little  competent  to  the  Committee, 
now,  to  go  into  this  point,  as  it  was  to 
the  court  of  feffion,  when  the  caufe  came 
before  them.  However,  upon  examina- 
tion, the  queftion  will  appear  to  be  founded 
on  an  objection  which  cannot  prevail  before 
any  tribunal. 

In  Scotland,  there  are  forms,  or  prece- 
dents, ready  made,  of  inftruments  of 
fi-ifin,  as  there  are  of  bonds  and  other 
legal  inftruments,  in  this  country;  and 
they  are  always  drawn  with  blanks  for  the 
names  of  the  fpecial  attorney  and  baillie  or 
fherifF,  that  they  may  be  filled  up  as  the 
occafion  requires. 

(i)  Vide  .infra >   p.  240. 

Before 
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Before  the  ftatute  of  1617,  cap.  16,  for 
the  regiftration   of    feinns,    greater  accu- 
racy was  required  with  regard  to  the  execu- 
tion of  the  precept,    that  being,    at  that 
time,  the  only  means  of  fecuring  the  no- 
toriety of  the  infeftment.     Hence,  in  the 
earlier    decifions    on   defects  of  form   in 
the  livery  of  feifin,  greater  ftrictnefs  was 
neceflary,    and    was   obferved,    than   fince 
the  establishment  of  regifters.     From  that 
period,  the  proper  and  fureft  evidence  of 
the  infeftment  has  been,  the  regifter ;  and 
the  court  of  feffion,    and  particularly  the 
Houfe  of  Lords,  have,  of  late  years,  been 
much  lefs  fcrupulous  with  refpecl  to  mere 
clerical  miftake^   in  inftruments  of  feifin. 
In  the  prefent  cafe,  if  the  blanks  had  not 
been  filled  up,  there  is   no  doubt  but  the 
feifin  would  (till  have  been  valid  5  and,  this 
being    fo,     according    to    the    maxim    of 
"  Juperflua  non  nocent"  the  error  in  writing 
one  name    for   another,   in    fome  of    the 
blanks,    cannot  vitiate    what    would  have 
done  without  any  name  at  all. 

Cafes, 
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Cafes,  where  objections  founded  on. 
tfmilar  miftakes,  have  been  over-ruled, 
might  be  cited  in  great  number  :  Some, 
where  the  miftake  was  with  regard  to  the 
proper  fymbol  ;  others,  where  it  regarded 
the  place  of  the  infeftment;  and  others, 
again,  where  it  was,  as  here,  in  the 
vame. 

In  the  cafe  of  Gordon  of  Hallhead 
againft  Brodie,  and  others,  there  were  two 
objections,  i.  That,  in  the  inftrument  of 
feifin,  the  notary  had  not  declared,  that 
the  baillie  had  ufed  the  proper  fymbols, 
for  the  inftrument  only  mentioned,  u  earth 
st  and  Jlone  FOR  the  lands"  without  faying 
"•  OF  the  lands"  2.  That  no  mention 
was  made,  that  feparate  infeftment  had 
been  given  for  lands  ftated  to  be  difcon- 
tiguous,  though  the  law  requires  feparate 
infeftment  in  fuch  a  cafe.  The  court  of 
iefiion  over-ruled  both  objections  ;  and,  on 
a  reclaiming  petition,  adhered  to  their  firfl 
decree. 
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The  cafe  of  Douglas  of  Douglas  againfl 
Chalmers,  was  (hortly  this.  Robert 
Chalmers  and  John  Crawford  were  to 
receive  feifin  of  certain  lands,  the  firfl  as 
life-renter,  ft.  e.  tenant  for  life)  the  fecond 
as  Jlar^  (i.  e.  remainder-man  in  fee  (i)). 
John  Wilfon  appeared  as  attorney  for  both; 
and  the  inftrument  of  feifin  fet  forth, 
That  the  baillie  "  Statum  &  feifinam  here- 
"  ditarianii  pariter  ac  pojjejjionem  a£lualemt 
"  realem,  &  corpora  lew,  ditt.  Joanni 
"  Crawford,  hteredibus  fuis  &  ajfignatis 
<c  quibufeumque,  hereditarie  £?  irredimabtti' 
<c  ter  tot  arum  &  integrarum,  &c.  per 
"  traditwnem  terrx  &  lapidis,  &c.  difto 
'*  Joanni  Wilfon^  tanquam  atfornato  pro  et 
"  in  nomine  dift.  Robert  i  Chalmers,  et 
<(  Joannzs  Crawford,  pro  re/pe£?ivis  eorum 
"  juribus,  vitatis  redditus  et  feodi  antemen- 
"  tionat" 

(i)  The  eftates  of  life-renter  and  fiar,  bear  a 
pretty  near  refemblance  to  thole  of  tenant  for  life, 
and  remainder-man  in  fee. — There  are,  however, 
many  particulars  in  which  they  differ. 

Here 
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Here  the  name  of  the  life-renter  was 
omitted,  in  writing  out  the  inftrument  of 
feifin  ;  and,  although  the  giving  pofTeffion 
to  the  party  is  the  very  eflence  of  the 
feifin,  the  objection,  after  having  been,  at 
firft,  allowed  by  the  court  of  feffion,  was, 
on  a  reclaiming  petition,  and  a  better  con- 
fideration  of  the  queftion,  over-ruled. 

There  is  an  old  cafe  reported  by  Dirle- 
ton,  (Hilton  againft  Lady  Chynes,  214; 
Tit.  1676,)  "  Where,  afeifin  being  objected 
'*  to,  becaufe  it  ftated  both  the  baillie  and 
"  attorney  to  be  the  fame  perfon,  who 
"  could  not  give  and  take  infeftment ;  the 
"  court  of  feffion,  in  refpedt  it  did  appear 
*'  evidently,  that  it  was  a  miftake  of  the 
"  notary,  feeing,  by  the  firft  part  of  the 
<f  feifm,  it  was  clear,  there  was  a  diftinft 
*{*  attorney,  who  did  prefent  the  feifm  to 
'*  the  baillie,  did  therefore  incline  to  fuf- 
*'  tain  the  fame." 

In  the  cafe  of  Livingftone  againft  Lord 
Napier,  there  was  the  following  miflake 

in 
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in  die  inftrument  of  feifin.  In  the  firft 
part,  John  Bryee  was  ftated  as  attorney,  or 
procurator,  and,  afterwards,  it  was  faid, 
that  poiTeffion,  &c.  had  been  given ,  by 
deliverance  to  the  faid  John  Burn  (a  name 
not  mentioned  before)  as  procurator  for, 
&c.  of  earth  and  ftone,  &c.  An  objedion 
taken  on  this  ground  was  over-ruled  by 
the  court  of  feffion,  and,  on  an  appeal,  by 
the  Houfe  of  Lords  (i). 

4th  March,  1768,  The  Houfe  of  Lords 
reverfed  a  judgment  of  the  court  of  feflion, 
in  the  cafe  of  Ogilvie  againft  Skene  and 
Hunter,  where  that  court  had  held  a  feifin 
void,  becaufe  the  inftrument  did  not  ftater 
that  dijlinft  feifin  had  been  given  for  the 
different  parts  of  difcontlguous  lands. — It 
is  obfervable,  that,  both  in  this,  and  the 
foregoing  cafe  of  Livingftone  and  Lord 
Napier,  the  points  were  feparated  (D). 

In  a  very  late  inftance,  where  the  vali- 
dity of  certain  votes  carved  out  of  Lord 

(1)3  Mar.  1762. 
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Fife's  eftate  was  called  in  queftion,  both 
in  the  court  of  feffion  and  the  Houfe  of 
Lords,  it  was  fo  well  underftood  that 
objections  of  the  prefent  fort  had  no  chance 
of  fuccefs,  that,  although  the  votes  were 
very  liable  to  fuch  objections,  and  all  other 
forts  of  points  were  made,  no  notice  was 
taken  of  the  mere  formal  defects  in  the 
instruments  of  feifm. 


K3>  To  (how,  that  the  form  of  Mn 
Dalrymple's  difpofition  was  fimilar  to  other 
precedents  of  proper  wadfets,  ufed  in  the 
prefent  practice,  one  Mr.  Mitchelfon,  a 
confiderable  conveyancer  at  Edinburgh,  was 
produced  as  a  witnefs,  by  the  counfel  for 
the  fitting  member.  But,  as  deeds  drawn 
by  conveyancers,  if  not  brought  into  a 
court  of  juftice,  and  confirmed  by  a  legal 
determination,  can  be  of  no  authority,  I 
have  thought  it  unneceflary  to  give  any  ac- 
count of  his  evidence* 

COUNSEL 
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COUNSEL  for  the  petitioner,  in  reply. 

If  the  Committee  were  to  hold  that  they 
have  no  jurifdidian  in  the  prefcnt  cafe,  the 
obvious  confequence  would  be,  to  throw 
the  whole  right  of  deciding  upon  the  feats 
of  the  members  of  the  Houfe  of  Commons 
for  Scotland,  into  the  Houfe  of  Peers.  But 
fuch  a  doctrine  cannot  be  ferioufly  main- 
tained. 

It  is  natural  to  fuppofe,  that  this  court 
will  be  more  fcrupulous  and  jealous  inter- 
preters of  the  laws  againft  fictitious  votes, 
than  the  Houfe  of  Lords.  While  that 
Houfe  has,  in  deciding  upon  appeals,  mown 
a  great  latitude  on  queftions  of  this  fort, 
the  Houfe  of  Commons,  on  feveral  occa- 
fions,  has  difcovered  a  very  different  fpirit. 
Thus,  in  the  cafe  of  the  county  of 
Dunbarton,  23  Jan.  1724-5,  they  op- 
pofed  an  attempt  to  multiply  votes,  by 
granting  undivided  mares  of  the  fame  fupe- 
riority,  by  two  refolutions,  which  are  to 
be  found  in  the  Journals  (i).  This  cafe  is 

(i)  Journ,  vol.  xx.  p.  378.  col.  2. 
VOL.  IV.  R  cited, 
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cited,  not  from  any  fimilarity  of  the  point 
to  that  in  the  prefent  canfe,  but  fo.r  the 
fake  of  the  principle;  and  to  (how  that,  if 
they  can,  the  Committee  ought  to  fet 
afide  a  vote  which  is  clearly  fictitious,  and 
againft  the  fpirit  of  the  acts  for  fecuring 
the  freedom  of  elections. 

It  has  been  faid,  that  a  loan  is  not  ne- 
cefTary  to  the  idea  of  a  proper  wadfet; 
Perhaps  it  is  not;  but  certainly  there  rnuft 
be  a  debtor  and  creditor,  to  conftitute  a 
wadfet,  and  a  wadfet  mud  be  a  pledge  in 
fecurity  for  a  debt.  There  are  ways  of 
conftituting  debts  without  loan,  as  in  the 
cafe  of  a  provifion  for  a  younger  fon. 
There,  although  the  younger  fon  does  not 
lend  the  money  for  which  he  obtains  the 
the  wadfet,  yet  undoubtedly  the  reverfer  is 
his  debtor  for  the  fum,  and  he  holds  the 
land  as  a  pledge  for  the  fecurity  of  it. 

Thus  Lord  Stair,  and  the  author  of  the 
Supplement  to  Spottifwoode,  defcribe  a 
wadfet  as  a  fecurity ;  and  this  is  admitted 
to  be  a  proper  defcription  by  the  counfel 

on 
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on  the  other  fide.     But  can  it  be  contended, 
that,  in  the  prefent  cafe,  there  is  any  thing 
charac~lerifHc  of  a  fecurity  ?  What  is  thefum 
advanced?  Only  twenty  pounds.  Yet, if  this 
is  a  bond  fide  tranfaclion,  the  wadfetter,  as 
fuperior,  is   entitled  to  a  year's  rent  of  the 
lands  from  every  nzwjingu'larfucceffbr,  (i.  e. 
pttrcbafer^   according  to    the  legal  fenfe  of 
that  word   in  Englifh)  and  the  ren    of  the 
eftate  is   about  400  /.  a  year.     Will  it  be 
imagined,  or  can  a  court  of  juftice  intend, 
that   a   man    of   Mr.    Wemyfs's   fortune, 
would  pledge  fo  valuable   a   property  for 
the  fum  of  twenty  pounds. 

One  of  the  counfel  on  the  other  fide 
alleged,  that  the  diftindtion  between  a 
proper  wadfet  and  a  redeemable  fale,  is 
that,  in  the  firft,  the  power  of  reverfion  is 
perpetual,  in  the  latter,  limited  to  a  certain 
time  (i).  But  in  this  he  is  miftaken.  The 
parties  to  a  fale  may  annex  any  condition 
to  it  they  pleafe;  and,  in  fact,  the  rever- 

-    (i)  Supra ,  p.  229. 
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fion  in  wadfets  is  often  limited  ;   and,   in 
fictitious  fales,  fuch  as  the  prefent,  it  never  is. 

To  the  authorities  already  cited,  may  be 
added  that  of  the  legiflature  of  Scotland, 
to  mow  that  wadfets  depend  on  the  idea 
of  a  debtor  and  creditor.  By  the  ftatute 
of  1661.  cap.  2.  which  is  entitled,  "  An 
c<  a<ft  for  ordering  (i.  e.  regulating)  the 
"  payment  of  debts,  betwixt  creditor  and 
"  debtor ;"  the  wadfetter  is  exprefsly  called 
the  creditor,  and  the  heritor  (or  reverfer) 
the  debtor. 

In  the  Hiftorical  Notes  of  Lord  Kaimes, 
annexed  to  his  abridgment  of  the  ftatutes, 
he  obferves,  on  the  adl  of  1769,  cap.  27. 
"  that  though  a  iuadfet  is  a  redeemable 
'*  right,  it  is  very  different  in  its  nature 
"  from  redeemable  fales,  mentioned  in  that 
"  ftatute.  In  a  wadfet,  whether  the  land 
"  be  held  of  the  fuperior  or  the  grantor 
*'  himfelf,  no  more  is  understood  to  be 
"  conveyed  than  a  pledge,  or  real  fecurity 
"  for  money  (i)." 

(i)  Not:  1 6.  p.  439,  44?. 

With 
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With  regard  to  the  cafes  cited,  they  do 
not  apply.  The  deed,  in  the  cafe  of 
Monro,  was  made  in  1707,  before  the 
ftatute  of  12  Anne,  and,  as  that  ftatute  had 
no  retrofpedive  effect,  the  vote  of  Mr. 
Monro,  though  founded  on  a  redeemable 
fale,  was  not  affected  by  it. 

In  Galbraith  againft  Cunningham,  the 
only  objection  was,  the  want  of  an  exprefs 
claufe  of  requifition.  To  this  it  was  an- 
fwered,  that  there  was  enough  on  the  face 
of  the  deed  to  imply  a  power  of  requifi- 
tion ;  and  the  petitioner  admits,  that  fuch 
implication  is  fufficient.  It  has  been  thought 
prudent  to  make  only  a  partial  quotation 
from  the  cafe  of  Stirling  againft  Campbell, 
becaufethat  cafe,  taken  altogether,  makes 
diredly  againft  Mr.  Dalrymple's  vote,  and 
fhows  that  the  ufual  form  of  a  proper 
wadfet  is  fomething  very  different  from 
the  deed  of  Mr.  Wemyfs  in  his  favour. 

In  the  printed  anfwers  to  the  reclaiming 

petition,    are  cited  as  inftances  of  proper 
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wadfetts,  although  they  contain  no  power 
of  requifition,  exprefled  or  implied,  a  num- 
ber of  grants  for  the  purpofe  of  voting, 
particularly  thofe  carved  out  of  Lord  Fife's 
eftate.  But,  as  to  them,  it  is  to  be  obferved, 
that  though  they  were  the  fubjecl:  of  liti- 
gation, both  at  Edinburgh  and  in  the 
Houfe  of  Lords,  the  prefent  point  was 
not  once  agitated. 

In  fhort,  there  is  no  decifion  or  cafe  in 
point  to  fupport  Mr,  Dalrymple's  vote ; 
and  there  is  a  very  late  judgment  of  the 
court  of  feffion  directly  again  ft  him  ; 
namely  in  the  cafe  of  Mr.  James  Hamilton, 

Sir  Archibald  Edmonftone  conveyed 
an  eftate  for  the  purpofe  of  giving  a  qua- 
lification to  vote,  to  his  brother  Captain 
Edmonftone,  in  life-rent,  and  James  Ha- 
milton, Efq;  in  tail-male.  In  the  difpo- 
fition  there  was  this  claufe :  "  Redeemable 
"  always,  and  under  reveriion,  the  faid 
"  lands,  &c.  in  fo  far  as  concerns  the 
"  fee  thereof,  &c.  from  the  faid  James 
*'  Harnijton,  the  fiar,  and  the  heirs  male 

"  of 


FIFE.  247 

<e  of  his  body,  by  payment  to  them,  or 
*'  lawful  confignation  for  their  behoof,  of 
"  the  fum  of  10  marks  Scots,  at  and  upon 
"  the  term  of  Whitfunday  next,  1772,  or 
"  at  any  other  term  of  Whitfunday,  or 
"  Martinmas  thereafter,  5cc." 

Here,  although  the  right  of  redemption 
was  perpetual,  and  all  other  requifites  of  a 
proper  wadfet  were  to  be  found  in  the 
deed,  yet  becaufe,  as  in  the  prefent 
cafe,  there  were  no  words  giving  a  right 
of  requisition,  neither  exprefsly  nor  by  im- 
plication, the  court  of  feffion,  after 
having  at  firft  over-ruled  the  objection 
to  the  vote,  on  more  mature  coniider- 
ation,  ordered  Mr.  Hamilton  to  be  ex- 
punged from  the  roll. 

The  authorities -cited,  in  anfwer  to  the 
fecond  objection,  are  none  of  them  directly 
in  point :  if  they  were,  there  are  others  to 
oppofe  to  them,  where  blunders  like  the 
prefent  have  been  held  to  be  fatal.  The 
Committee  will  therefore  think  themfelves 
R  4  at 
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at  liberty  to  exercife  their  difcretion,  aad 
will  be  glad  to  have  it  in  their  power  to  lay 
hold  of  any  defeat  in  point  of  form,  in 
order  to  fet  afide  a  vote  fo  clearly  fictitious 
as  that  of  Mr.  Dalrymple.  The  caufe  of 
Livingftone  and  Lord  Napier  comes  neareft 
the  prefent;  but  there  is  this  material 
difference,  that  the  only  miftake  there  was 
in  one  of  the  firnames,  an  imaginary  one, 
"  Burn,"  being  fubftituted  inftead  of 
tf  Bryce  -,"  but  the  Chriftian  name  was  not 
miftaken  ;  and  that  alone,  prefaced  by  the 
relative  *'  faid"  was  a  fufBcient  defcrip- 
tion  of  theperfon. 

In  the  cafe  of  MacLeod  of  Cadboll,  &c. 
againft  Rofs  of  Priefthill,  &c.  determined 
fo  lately  as  18  Feb.  1768,  Sir  John  Gordon 
conveyed  to  Rofs  in  liferent,  and  to  Gordon 
in  fee,  three  parcels  of  land.  j.  Part  of 
Eafter  Aird  and  Eafter  Tarbat.  2.  Part  of 
the  lands  of  St.  Martin's.  3.  Part  of  the 
eftate  of  Meickle  Tarrel.  In  the  inflru- 
ment  of  feizin,  the  notary  only  mentioned 
that  infeftment  had  been  given  of  the  lands 

of 
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of  Eafter  Aird,  Eafter  Tarbat,  and  St. 
Martin's.  He  neglected  to  mention  Meickle 
Tarrel.  This  defeft  did  not  occur  to  the 
parties,  or  their  counfel ;  but,  being  men- 
tioned from  the  bench  (E),  it  was  allowed 
by  the  court,  though  there  was  the  greateft 
reafon  to  imply,  from  the  latter  part  of  the 
inftrument,  that  infeftment  had  been  given 
of  the  whole  lands ;  for  it  concluded  thus : 
ASta  erant  hac  fuper  fundum  omnium  <& 
Jlngularum  partlum  feu  portion wn  prcedic- 
tarum  terrarum  de  Eajhr  Aird,  Eafter 
Tarbat,  et  M  E  i  c  K  L  E  TA  R  R  E  L  L,  rejpetfivt 
&  fucce/ive,  &c.  (i). 

When  the  counfel  for  the  petitioner  had 
finifhed,  the  counfel  on  the  other  fide, 
having  a  right  to  obferve  on  the  new  au- 
thorities they  had  produced,  took  notice, 
that  the  cafe  of  Dunbarton,  in  the  Jour- 
nals, had  no  kind  of  analogy  to  the  prefent 

(i)  Wight  on  Ele&ions,  p.  207,  208.  If  there  is 
no  miftake  in  this  quotation  from  the  inftrument  of 
feizin,  in  Mr.  Wight's  book,  the  lands  of  St.  Mar~ 
tin's  muft  have  been  omitted  ;n  this  part  of  the  in- 
ftrument. 

8  queftion, 
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^queflion,  and  that  even  that  of  Hamilton 
did  not  apply  to  the  prefent  cafe;  for  that 
the  lands  were,  in  that  cafe,  conveyed  to 
one  perfon  in  liferent,  and  to  another  in 
fee;  which  was  a  very  anomalous  right, 
and  inconfiflent  with  the  nature  of  a  pro- 
per wadfet.  That  it  was  an  abfurdity  to 
create  a  liferent  upon  a  right  redeemable 
at  Whitfunday,  1772,  or  any  fubfequent 
Whitfunday  or  Martinmafs.  That  it  was 
likewife  an  abfurdity,  for  the  fiar  to  claim 
a  vote  as  a  ivadfetter^  when  he  neither  did, 
nor  could,  draw  any  profits  from  the  eftate, 
during  the  life  of  the  liferenter  -,  and  that 
it  muft  be  prefumed  that  thofe  were  the 
grounds  on  which  the  judgment  turned,  in 
that  cafe. 

The    CASE  of  William  Melvill,  Efq;   of 
Griegfton. 

At  the  election-meeting  for-  the  county 
of  Fife,  2  Jan.  1752,  William  Melvill, 
"Efq;  was  enrolled  as  a  freeholder,  "  in 
"  right  of  his  wife,  Margaret  Bonnar  of 

"  Grieg- 
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"  Griegfton,  who  was  heirefs  of  entail 
«'  of  the  lands  of  Griegfton,  and  flood 
"  infeft  therein  by  virtue  of  a  charter  from 
"  the  Crown,  in  favour  of  the  faid  Margaret, 
«£  and  the  deceafed  Thomas  Graham,  her 
"  firft  hufband,  dated  31  Jan.  1724,  and 
'*  of  feiiin  following  on  the  faid  charter, 
"  regiftered  in  the  general  regifter,  19 
"  March,  of  the  fame  year. — The  lands 
"  appeared,  by  the  valuation-books,  to 
€e  amount  to  461  /,  of  yearly  valued 
"  rent." 

By  the  flatute  of  1681.  cap.  21.  Huf- 
bands  are  entitled  to  be  enrolled,  and  to 
vote,  for  the  freeholds  of  their  wives, 
(though  they  have  no  infeftment  in  thjeir 
pwn  perfon,)  if  the  wife  is  infeft  (i). 

At  the  laft  election-meeting,  when  the 
roll  came  to  be  revifed,  an  objection  was 
taken  to  Mr.  MelviH's  continuing  upon 

(0  Wisht,  p.  216. 
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it.     The   proceedings  on  the  occafion  are 
thus  entered  in  the  minutes. 

a  Then  Mr.  Niel  Fergufon  gave  in  the 
"  following  objection  in  writing,  viz. 
«  I  Niel  Fergufon,  advocate,  object  to  Mr. 
"  Melvil  of  Griegfton,  That  he  is  denuded 
"  of  the  title  upon  which  he  flood  upon 
"  the  roll,  his  wife,  in  whofe  right  he 
"  was  inrolled,  having  difponed  her  eftate 
"  to  her  fon  Capt.  Graham  of  Greigfton, 
*c  who  is  in  pofTeffion  of  the  fame,  and  fets 
4t  tacks  ( i )  as  fiar,  and  draws  the  rents ;  in 
"  evidence  of  which  a  tack  is  herewith 
.'*  produced. — And  he  is  called  upon  to  fay, 
«c  if  this  is  not  the  fact. 

te  (Signed)         NIEL  FERGUSON/* 

"  And  the  faid  Mr.  Melvil  being  prefent 
<c  in  court,  and  being  enquired,  if  he 
t;  would  make  anfwer  to  the  objection? 
"  refufed  to  make  any,  but  was  willing  to 
44  take  the  oath  of  truft  and  pofleffion : 
'*  And  Mr.  Cunninghame  anfwered  to  the 

(i)  Leafes. 

"  objection, 
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c*  obje&ion,  That  the  objedion  was  not 
"  relevant,  and  could  not  be  proved  by  any 
<f  other  evidence  than  a  deed  under  his 
"  (Graham's)  own  hand,  and  a  deed  un- 
"  der  the  hand  of  a  third  party  was  no 
<{  proof  againft  him. 

"  And  the  vote  being  put  to  expunge 
c<  William  Melvil,  or  not,  and  the  roll  be- 
"  ing  called,  and  votes  marked,  it  was 
"  carried  (62  to  27)  not  to  expunge  him." 

To  fupport  the  objection,  a  leafe  was 
produced  at  the  meeting,  granted  by  Cap- 
tain Graham,  in  which  he  defcrlbed  him- 
felf  as  fiar  of  the  eftate,  and  entitled  to 
make  leafes  during  his  mother's  life. 

A  petition  and  complaint  was  prefented 
to  the  court  of  fefiion,  complaining  of 
this  decifion  of  the  court  of  freeholders, 
at  the  fame  time  with  the  complaint  againft 
Mr.  Dalrymple's  vote.  The  objection  in 
the  complaint  was  the  fame  as  that  taken 
at  the  election-meeting.  It  was  over-ruled 
by  the  unanimous  opinion  of  the  judges. 

The 
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The  deed,  by  which  Mr.  Melvil  was  al- 
leged to  be  denuded  of  his  eftate,  was  pro- 
duced to  the  court  of  feflion,  and  is  here 
printed  from  an  admitted  copy  delivered  in 
to  the  Committee. 

ASSIGNATION, 

Margaret  Bonnar  and  William  Melvill,  to 
Captain  John  Graham. 

Margaret  Bonnar,  fpoufe  to  William 
Melvill  of  Eafter  Pitfcottie,  heri- 
"  table  proprietor  of  the  lands  after  men- 
<c  tioned,  and  pertinents,  with  confent  of 
**  my  faid  hufband  ;  and  I  the  faid  William 
"  Melvill,  for  myfelf,  my  own  right  and 
"  intereft,  with  confent  of,  and  taking  bur- 
<c  den,  upon  me  for,  my  faid  fpoufe ;  and  we 
"  both,  of  one  confent  and  aflent,  confi- 
<£  dering  that  Captain  John  Graham,  eldeft 
"  lawful  fon  procreated  of  the  marriage 
**  between  me  the  faid  Margaret  Bonnar 
**  and  Thomas  Graham,  furgeon  in  Cupar 
"  of  Fife,  my  former  hulband,  has  not  only 
2  *'  advanced 
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*c  advanced  and  paid  to  and  for  us,  the 
"  fum  of  400!.  fterling  money,  but  alfa 
<<  granted  fecurity  for  payment  to  us,  and 
"  the  longeft  liver  of  us,  during  all  the- days 
"  of  the  longeft  liver's  life,  of  an  annuity 
4t  of  s-ol.t  fterling  money  yearly,  at  the 
"  terms  therein  mentioned,  for  and  on 
(t  account  of  our  granting  thefe  prefents, 
<e  in  manner  under  written  :  Therefore  we, 
"  of  one  confent  and  aflent,  and  taking 
"  burden  as  aforefaid,  hereby  ajfign  and 
"  difpone,  to  and  in  favour  of  the  faid  Cap- 
"  tain  John  Graham,  and  his  heirs  and  af-s 
"  fignees  whomfoever,  all  and  fundry  the, 
"  rents,  mails,  duties,  and  emoluments,  kalns.^ 
"  cufloms,  and  cafaalties,  yearly  due,  and* 
<{  payable  for,  and  forth  of,  all  and  vvhole 
*f  the  town  and  lands  of  Greivjlon,  wijth; 
"  the  parfonage^teinds  thereof  included, 
*'  parts,  pendicles,  tofts,  crofts,  houfes, 
"  muirs,  marfhes,  coals,  coal-heaghs,  and 
"  other  pertinents  thereof  whatfoever,  Iy^ 
*c  ing  within  the  pariih  of  Cameron,  and, 
"  fheriffdom  of  Fife,  belonging  in  property 

"  to 
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"  to  me  thefaid  Margaret  Bonnar,  and  that 
«c  for  all  the  days  and  years  of  my  life, 
"  from  and  fince  the  term  of  Whitfunday 
"  laft,  in  the  year  1765  ;  furrogating  and 
"  fubftituting  the  faid  Captain  John  Gra- 
"  ham,  and  his  above-written,  in  our 
"  right,  title,  and  place  of  the  premifles ; 
"  with  full  power  to  them  to  output  and 
<c  input  tenants  in  the  aforefaid  lands,  with 
"  the  pertinents ;  and  for  that  effeft  to  if- 
<e  fue,  and  caufe  execute,  precepts  of 
<c  warning  againft  the  faid  tenants  and 
"  pofleffors,  either  in  their  own  or  our 
"  names,  as  they  fliall  think  expedient  j 
<c  and  thereupon  to  obtain  decreets  of  re- 
"  moving  and  ejection,  and  to  put  the  fame 
"  to  due  and  lawful  execution ;  and  to 
<c  intromit  with,  uplift^  charge  for^  and 
c<  dtfcbarge,  the  rents,  nrails,  duties,  and 
ct  other  cafualties  and  emoluments  of  the  faid 
"  ejlate  hereby  ajjigned  and  difponed-,  and, 
"  in  general,  all  and  fundry  other  things, 
"  in  relation  to  the  premifles,  to  do,  in 
^  the  fame  manner,  and  as  freely  and  ab- 

"  folutely 
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«'  folutely  in  all  refpects,  that  we,  or  ei- 
"  ther  of  us,  could  have  done  before  grant- 
**  ing  of  this  prefent  right  and  affignation ; 
<c  which  we  bind  and  oblige  us,  and  our 
*c  heirs  and  executors,  to  warrant  to  be 
"  good,  valid,  and  fufficient,  to  the  faid 
"  Captain  John  Graham,  and  his  forefaids, 
"  from  our  refpedive  fads  and  deeds  done 
"  or  to  be  done  in  prejudice  hereof,  and  no 
cc  further :  And  to  the  intent  the  faid  Cap- 
"  tain  John  Graham,  and  his  above  writ- 
"  ten,  may  be  the  more  effectually  enabled 
"  to  levy  and  recover  payment  of  the  rents, 
"  duties,  and  others,  hereby  ajjigned  and  dif- 
"  poned,  and  to  profecute  and  follow  forth 
"  any  action  of  removing,  when  necefTary, 
"  that  may  be  commenced  and  inMed  in 
<c  againft  the  tenants  and  pofTeiTors,  either 
*'  in  their  own  or  our  names,  we  have 
"  herewith  delivered  up  to  the  faid  Cap- 
<c  tain  John  Graham  the  charter  under  the 
u  great  feal,  of  the  aforefaid  lands  of 
"  Greigfton,  expede  in  favour  of  me  the  faid 
"  Margaret  Bonnar,  with  the  inftrument  of 
VOL.  IV.  S  "feijin 
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"feijin  following  thereon,  &c.     Dated  8th 
"  March,   1766." 

The  counfel  for  the  petitioner  infifted, 
That,  on  the  face  of  this  deed,  it  ap- 
peared, that  Mr.  Graham  was  thereby  put 
in  poffeffion  of  the  eftate,  and,  therefore, 
as  poffeffion,  either  in  his  own  right,  or 
that  of  his  wife,  was  neceflary  to  entitle 
Mr.  Melvill  to  remain  on  the  roll,  and  to 
vote,  both  by  the  ftatute  of  1681,  and  more 
particularly  by  7  Geo.  II.  c.  16,  he  had 
no  longer  any  legal  right  to  be  confidered 
as  a  freeholder.  That,  although  he  had 
taken  the  oath  prefcribed  by  the  ftatute  (i), 
they  were  ftill  at  liberty  to  call  his  pof- 
feffion  in  queftion ;  as  you  are  at  liberty 
to  prove  a  man  to  have  been  bribed  who 
has  taken  the  bribery  oath  prefcribed  by 
2  Geo.  II.  cap.  24.  That  Graham  could 
never  be  confidered  merely  as  a  leflee,  be- 
caufe  his  mother  had  executed  a  judicial 

(i)  7  Geo.  II.  cap.  1 6,  §  2. 

ratification 


FIFE. 

ratification  of  the  conveyance  to  him, 
which  is  never  done  in  the  cafe  of  a  leafe, 
fuch  an  ac~l  being  in  the  nature  of  a  fine 
levied  by  a  feme  covert  in  England. 

On  the  other  fide  it  was  contended, 
,  That  Graham  was  a  mere  lefTeej  That 
though  he  might  have  the  natural  pofTeffion 
of  the  eftate,  ftill  the  legal,  or  civil  poflef- 
fion  continued  in  the  father  and  mother  j 
That  the  feudal  connection  between  them 
and  the  Crown  remained  unaltered ;  and 
that  the  land  would  be  forfeited  by  an  act 
of  treafon  committed  by  the  wife,  but 
could  not  be  forfeited  by  the  treafon  of  the 
fon. 

The  counfel  having  fmimed  their  argu- 
ments, the  Committee  took  fome  time  to 
deliberate;  after  which  the  counfel  were 
called  in,  and  the  Chairman  informed 
them  that  the  Committee  were  of  opinion, 

That  Hugh  Dalrymple,  Efq;  of  Fordell, 

and  William  Mclvill,    Efq;  of  Griegfton, 

S  2  had 
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had  a  right  to  vote  at  the  laft  election  of  a 
member  to  ferve  in  Parliament  for  the 
county  of  Fife. 

Upon  this,  the  counfel  for  the  petitioner 
faid  they  would  not  give  the  Committee 
any  farther  trouble. 

On  Friday,  the  sad  of  March,  the  Com- 
mittee, by  their  Chairman,  informed  the 
Houfe,  that  they  had  determined, 

That  the  fitting  member  was  duly 
elected  (i). 

(i)  Votes,  p.  510. 
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PAGE  194.  (A.)  A  reclaiming  petition  is 
fomewhat  fimilar  to  a  petition  for  a  rehearing. 
P.  198,  (B.)  There  was  a  third  obje&ion  taken 
by  the  counfel  for  the  complainants,  in  the  court 
of  feffion.  By  Mr.  Dalrymple's  charter,  the  term 
when  the  power  of  redemption  was  to  commence, 
was  Whitfunday,  1777.  By  the  difpofition,  Whit- 
funday  1770.  This  point,  like  that  concerning  the 
validity  of  the  feizin,  was  not  raifed  at  the  elecrionr 
meeting.  It  was  contended,  before  the  court  of  feffion, 
That  Mr.  Dalrymple,  by  acquiefcing  under  the 
judgment  of  the  freeholders  in  1767,  had  admitted 
that  the  charter  and  infeftment  alone  were  not  fuffi- 
cient  to  entitle  him  to  be  put  on  the  roll  ;  and  that 
the  production  of  the  difpofition,  as  the  warrant  for 
the  charter,  was  requifite;  and  that  now,  when  that 
S  3  difpo- 
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difpofition  was  produced,  it  appeared,  that  the  char-r 
ter  was  granted  without  a  warrant ;  becaufe  a  charter 
conveying  land,  redeemable  in  1777,  and  not  till 
then,  could  not  be  authorifed  by  a  difpofition  of  land 
redeemable  in  1770;  that  the  complainant  had 
a  right  to  fuppofe,  that  the  difpofition,  which  was  the 
warrant  for  the  charter,  had  been  fupprefled,  and  an- 
other fubftituted  in  its  place,  to  ferve  fomepurpofe  beft 
known  to  the  parties. 

In  anfwer,   it  was  faid, 

That  the  production  of  the  difpofition  was  unneeef- 
fary,  becaufe  the  nature  of  the  right  appeared  fuffi- 
ciently  from  the  charter.  That,  in  queftions  of 
inrolment,  all  the  evidence  required  is  the  inveftiture 
by  which  the  claimant  is  received  as  the  King's 
vaflal ;  and  that  this  confifts  only  of  the  charter  under 
the  great  feal,  and  the  feifin  confequent  upon  it. 
That,  however,  it  was  evident,  from  a  corr.parifon  of 
the  difpofition  and  the  charter,  that  the  one  was  the 
warrant  of  the  other;  for  that  the  procuratory  of  re- 
fignation,  contained  in  the  difpofition,  was  regularly 
executed,  accepted  of,  and  a  new  fignature  made  out, 
which  was  fubfcribed  by  the  Barons  of  the  Exche- 
quer, and  the  King's  cachet  adhibited.  That,  in  the 
fjgnature,  the  term  of  redemption  is  agreeable  to  that 
in  the  procuratory  of  refignation,  viz.  1770.  That 
the  date  and  difpofitive  claufe  in  the  difpofition  are 
recited  in  the  fignature,  and  alfo  in  the  charter,  and 

that 
5 
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that  the  only  variance  is  the  addition  (by  a  miftake  of 
the  clerk)  of  the  word  "feptimo"  in  the  charter,  which 
is  not  found  in  the  difpofition,  the  fignature,  or 
the  record  in  the  King's  Remembrancer's  office. 
Finally,  that,  at  any  rate,  this  objection  being  of 
what  is  called  jus  tertii,  as  between  Mr.  Dalrymple  and 
the  freeholders  of  Fife,  they  had  no  right  to  take  cog- 
nizance of  it,  nor  the  court  of  fefiion,  in  a  caufe 
brought  from  the  court  of  freeholders  before  them. 
That  the  variance  as  to  the  term  for  the  commence- 
ment of  the  reverfion  was  a  matter  that  only  con- 
cerned the  reverfer  and  wadfetter;  and  that,  whether 
the  lands  were  to  become  redeemable  in  1770,  or 
1777,  the  qualification  of  Mr.  Dalrymple,  as  a  voter, 
would  be  equally  good. 

The  court  of  feflion  feems  to  have  given  no  opi- 
nion on  this  matter.  It  was,  I  prefume,  abandoned 
by  the  counfel  for  the  complainants,  before  the  caufe 
came  to  be  decided,  otherwife  it  muft  have  made  a 
third  feparate  queftion. — The  reclaiming  petition 
takes  no  notice  of  it,  and  it  was  only  mentioned 
hiftorically,  but  not  argued,  before  the  Commit- 
tee. 

P.  218.  (C.  )  In  confirmation  of  what  is  here  al- 
leged, fee  the  cafe  of  the  Earl  of  Shrewsbury  againft 
the  Earl  of  Rutland,  on  a  writ  of  error  to  the  Court 
of  King's  Bench,  Hill.  7  Jac.  I.  (i.  Bulftrode.  4,  to 
Ii).  In  that  cafe  three  errors  were  affigned,  yet, 
though  in  delivering  their  opinions  there  were  three 
S  4  out 
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out  of  five  *  judges  who  agreed  with  the  Court  of  Com- 
mon Pleas  on  each  fcparate  point,  the  judgment  wai 
reverfed,  —  From  the  report  of  the  cafe,  the  propriety 
pf  feparating  a  caufe,  where  there  are  different  points, 
into  diftinft  queftions,  appears  to  have  been  fully 
argued  ;  and  th<e  court  held  that  it  ought  not  to  be 
done. 

To  afcertain  which  of  the  methods  is  the  right  one, 
pr  in  what  cafes  the  one  fhould  be  followed,  and  in 
what  cafes  the  other,  feems  to  me  a  problem  of  very 
great  nicety,  and  very  difficult  to  folve. 

P.  239.  (D.)  The  cafe  of  Ogilvie,  againft  Skene 
and  Hunter,  does  not  feem  applicable  on  the  prefent 
pccafion  j  for  the  chief  queftion  in  that  cafe  was  not, 
whether  a  miftake  in  drawing  the  inftrument  of  feizin 
(livery  being  fuppofed  to  have  been  properly  given) 
(hould  vitiate,  the  feizin,  but,  whether  a  difpenfation, 
in  a  charter,  from  the  neceffity  of  giving  feparate 
local  feizin  of  difcontiguous  lands,  was,  or  was  not, 
valid,  under  the  particular  circumftances  of  the  cafe, 
foas  to  render  a  general  feizin,  which  had  been  given, 
fufficient.  (Fide  Collection  of  Cafes  in  the  Houfe  of 


P.  249.  (E.)  In  the  report  of  this  cafe  of  Macleod 
againft  Rofs,  it  is  not  mentioned,  whether  the  com- 
plainant was,  or  was  not,  prefent  at  the  freeholders'- 
court.  Jf  he  was  prefent,  this  is  an  authority  againft 

•  The  court  at  that  time  confifted  of  five  judges.  Blackft. 
Com.  vol.  iii.  p.  40. 

what 
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what  was  argued  by  the  counfel  for  the  fitting  member 
(fupra,  p.  223),  viz.  that  new  objections  are  not  com- 
petent in  the  court  of  feffion,  or  before  a  Committee, 
to  perfons  who  were  prefent  in  the  court  of  free- 
holders. 


ADVERTISEMENT. 

IN  the  two  firfl  volumes  of  this  coir 
leftion,  I  thought  it  neceflary,  in 
order  to  complete  the  hiilory  of  the 
Cafes  of  Hindon  and  Shaftefbury,  to 
give  an  account  of  the  proceedings 
in  the  Houfe  of  Commons  during  the 
firft  feflion  of  the  prefent  Parliament, 
in  confequence  of  the  fpecial  reports 
of  the  Committees  by  whom  thofe 
two  caufes  were  tried  (i ).  It  is  equally 
neceflary,  for  the  fame  reafon,  to  lay 
before  my  Readers  an  account  of  the 
continuation  of  thofe  proceedings  in 
the  fubfequent  feffions  ;  as  well  as  of 
the  profecutions,  which  the  Houfe  or- 

(i)  Supra,  vol.  i.  p.  180,  to  200.    vol.  ii.  p.  311, 

dered 
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dered  to  be  carried  on  by  his  Ma- 
jefty's  Attorney  General,  againft  the 
perfons  who  were  the  objedls  of  the 
fpecial  reports.  This  I  have  therefore 
done,  in  the  following  Supplements  to 
the  two  above-mentioned  Cafes. 

. 

. 

• 
' 

. 
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TO   THE 

CASE   OP    H  I  N  D  O  N< 
VOL.  I.    CASE    IV. 


SUPPLEMENT 

. 

T  O    T  H  E 

CASE    OF    HINDON. 
V  O  L.  I.     CASE  IV. 

ON  the  8th  of  May,  1775-,  the  Houfe 
had  refolved,  that  they  would  take 
the  fpecial  report  of  the  Committee  who 
tried  this  caufe  into  further  confideration, 
as  early  as  poflible  in  the  next  feffion  of 
Parliament,  and  that,  in  the  mean  time, 
no  warrant  fliould  be  ordered  for  a  new 
writ  (i) — On  the  fame  day  the  orders  were 
made  for  the  profecution  of  the  four  can- 
didates, as  they  have  been  flated  in  the 
hiftory  of  the  cafe  (q). 


(1)  Votes,  8  May,  1775,  p,  645,  646.  . 

(2)  Supra,  vol.  i.  p.  199. 


At 
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At  the  beginning  of  the  fubfequent 
jfeffion,  on  Thurfday,  the  s>d  of  Novem- 
ber, 1775  (the  Parliament  having  met  on 
the  26th  of  October),  an  order  was 
made,  for  taking  the  fpecial  report  into 
confideration  on  Monday,  the  29th  of  Ja- 
nuary following  (i) ;  and,  at  the  fame 
time,  it  was  alfo  ordered,  That  Mr.  Speaker 
fhould  not  iffue  his  warrant  for  the  mak- 
ing out  a  new  writ,  for  electing  burgefles 
to  ferve  in  Parliament,  for  the  borough  of 
Hindon,  before  the  2Qth  of  January  (2). 

Monday,  the  29th  of  January,  1776, — 
The  confideration  of  the  report  was  put 
off  till  the  Wednefday  following  (3). 

Wednefday,  the  31  ft  of  January, — The 
order  of  the  day  for  that  purpofe  being 
read,  the  Houfe  proceeded  to  take  the  re- 
port into  confideration,  and  it  was  read. 
Then  an  order  was  made,  That  leave 
mould  be  given  to  bring  in  a  bill  for  the 


(i)  Votes,  p.  43.  (2)  Ibid. 

(3)  Votes,  p.  212. 


fame 
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fame  purpofes  with  the  two  which  had 
been  brought  in,  during  the  former  fef- 
fion  (i);  and  a  Committee  was  nominated 
for  preparing  and  bringing  it  in,  conlift- 
ing  of  the  fame  gentlemen  who  confti- 
tuted  the  Committee  appointed  to  bring 
in  the  fecond  bill,  in.  the  former  feflion  (2). 

Monday,  the  5th  of  February. — Mr. 
Dundas  having  prefented  the  bill  (3),  die 
fame  proceedings  were  had  as  in  the  former 
fefiion,  when  the  fecond  bill  was  prefented 
(4),  and  the  fame  perfons  feverally  ordered 
to  attend,  on  the  fecond  reading. — The 
fecond  reading  was  fixed  for  the  i9th  of 
February  (5). 

Monday,  the  I9th  of  February. — Be- 
fore the  order  of  the  day  for  the  fecond 
reading  of  the  bill  was  called  for,  three 
petitions,  of  different  fets  of  electors,  were 
prefented  and  read  (6),  containing  allega- 
tions nearly  to  the  fame  effect  with  thole 
in  the  three  firft  petitions  prefented  on 

(1)  Supra,  vol.  i.  p.  181,  182.  187,  188. 

(2)  Ibid,  p-  187.  (3)  Votes,  p.  240. 
(4)  Supra,  vol.  i.  p.  186.         (5)  Ibid, 

(6}  Ibid.  p.  345,  10347. 

VOL.  IV.  T  the 
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the  26th  of  April  in  the  preceding  year 
(i).  Thefe  petitions  were  ordered  to  lie 
on  the  table  until  the  bill  mould  be  read 
a  fecond  time  ;  and  leave  was  given  to 
the  petitioners  in  the  firft,  (who  com- 
plained of  the  bill  as  an  extraordinary  and 
injurious  criminal  profecution,)  to  be 
heard  againft  it  by  their  counfel,  on  the 
fecond  reading  (2). 

The  order  of  the  day  and  the  bill  it- 
felf  being  now  read,  the  counfel  for  the 
petitioners  juft  mentioned  (Mr.  Batt),  was 
heard  againft  it  (3);  after  which  it  was 
committed  to  a  Committee  of  the  whole 
Houfe,  and  the  Friday  following  appointed 
for  the  Houfe  to  reiolve  itfelf  into  that 
Committee  (4). — The  other  two  petitions 
were  ordered  to  be  referred  to  the  Com- 
mittee of  the  whole  Houfe,  and  leave 
given  to  the  petitioners  to  be  heard,  by 
themfelves  or  their  counfel,  againft  the 

(1)  Supra^  vol.  i.  p.  p.  188,  to  192. 

(2)  Votes,  p.  346.  (3)  Ibid.  p.  347. 
(4)  Md. 

bill 
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bill  (i). — The  feveral  perfons  ordered,  on 
the  5th  of  February,  to  attend  this  day, 
were  again  ordered  to  attend  on  the  Fri- 
day (2)  j  and  this  joint  order  with  regard 
to  them,  was  repeated  during  the  reft  of 
the  feffion,  whenever  the  proceedings  in 
this  bufinefs  were  adjourned  to  a  future 
day. 

Friday,  the  2$d  of  February. — A  peti- 
tion of  feveral  voters  for  the  borough  of 
Hindon,  was  prefented,  and  read;  fetting 
forth,  That  the  petitioners  had  attained 
the  age  of  twenty-one  years  fince  the 
lafl  election,  and  fince  a  petition  had  been 
prefented  on  behalf  of  near  fifty  of  the 
inhabitants  of  the  faid  borough  not 
included  in  the  bill  brought  into  the 
Houfe  to  incapacitate  certain  perfons  from 
voting  for  members  for  the  faid  bo- 
rough ;  and.  praying  that  nathing  might 
pafs  into  a  law  that  could,  in  any  de- 
gree, affect  the  intereft  of  the  petitioners, 
as  free  voters  for  the  faid  borough  (3). 

(i)  Votes,  p.  347,  348.      (2)  Ibid.  p.  348. 
(3)  Ibid.  p.  374. 

T  2  This 
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This  petition  was  referred  to  the  Com- 
mittee of  the  whole  Houfe  (i). 

On  the  fame  day,  the  order  for  that  pur- 
pofe  being  read,  the  Houfe  refolved  itfelf 
into  a  Committee  on  the  bill ;  and,  Mr. 
Elwes  being  appointed  Chairman, they  made 
fome  progrefs;  after  which  the  Speaker  re- 
fumed  the  chair,  and.  it  was  refolved, 
That  the  further  confideration  of  the  bill 
fhould  be  proceeded  on,  in  a  Committee 
of  the  whole  Houfe,  on  the  Thurfday  fol- 
lowing (2). 

On  Thurfday,  however,  (the  agth  of  Fe- 
bruary) the  order  of  the  day  being  read, 
The  Committee  of  the  whole  Houfe  was 
poftponed  till  that  day  feven  night  (3). 

Thurfday,  the  ;th  of  March. — The  Houfe 
refolved  itfelf  into  a  Committee  on  the 
bill;  and,  after  fome  time  fpent  therein, 
the  Speaker  refumed  the  chair ;  and  the 
Houfe  adjourned,  without  appointing  any 


(i)  Votes,  p.  374,  (2)  Hid. 

(3)  P.  39*. 
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future  day  for  proceeding  further  in   this 
bufinefs  (i). 

On  the  day  following,  (viz.  Friday,  the 
8th  of  March,)  Tuefday,  the  i9th  of  March, 
was  fixed,  for  the  Houfe  to  refolve  itfelf 
again  into  a  Committee  on  the  bill  (2). 

Tuefday,  the  i9th  of  March. — The  or- 
der of  the  day  was  read,  and  the  Houfe 
refolved  itfelf  into  a  Committee,  and 
made  fome  further  progrefs  in  the  bill ; 
after  which,  the  Speaker  refuming  the 
chair,  the  Friday  following  was  fixed  for 
the  Houfe  to  refolve  itfelf  again  into  a 
Committee  on  the  bill  (3). 

Friday,  the  22d  of  March. — A  fimilar 
proceeding  was  had,  and  the  matter  fur- 
ther poftponed  to  the  Wednefday  fol- 
lowing (4). 

Wednefday,  the  27th  of  March. —The 
like  proceedings  took  place  as  on  the 
7th  (5). 

(f)  Votes,  p.  433.  (2)  Ibid,  p.  439. 

(3)  Ibid.  p.  484-  (4)  Rid.  513. 

(5)  Ibid.  p.  534. 

T  3  On 
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On  Monday,  the  ift  of  April,  the  next 
day  was  appointed  for  the  Houfe  to  refolve 
itfelf  again  into  a  Committee,  on  the 
bill(i). 

Tuefday,  the  2d  of  April.— The  like 
proceedings  took  place  as  on  Tuefday,  the 
1 9th  of  March  ;  and  the  24th  of  April  was 
appointed  for  proceeding  further  on  the 
consideration  of  the  bill  (2). 

On  that  day,  the  Houfe  adjourned  till 
Thurfday,  the  i8th  (3),  on  account  of  the 
Barter  holidays. 

Wednefday,  the  24th  of  April. — The 
Committee  of  the  whole  Houfe  was  poft- 
poned  till  that  day  fevennight  (4). 

And,  on  that  day  fevennight,  (Wednefday, 
the  ift  of  May)  it  was  further  poftponed 
till  the  Tuefday  following  (5). 

Tuefday,  the  ;th  of  May. — The  order 
of  the  day  relative  to  this  matter  being 

(l)  Votes,  p.  552.  (2)  Ibid.  p.  566. 

(3)  Ibid.  (4)  Ibid.  p.  585. 

(5)  Rid.  p.  640. 

read, 
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read,  the  Houfe  adjourned  without  re- 
folving  itfelf  into  a  Committee,  or  appoint- 
ing any  future  day  for  that  purpofe  (i). 

On  Wednefday,  the  8th  of  May,  The 
Houfe  came  to  the  following  refolution  : 

Refolved,  "  That  this  Houfe  will,  upon 
"  this  day  three  months,  refolve  itfelf  into  a 
"  Committee  of  the  whole  Houfe,  to  con- 
"  fider  further  of  the  bill  to  incapacitate 
"  certain  perfons,  therein  mentioned,  from 
"  voting  at  elections  of  members  to  ferve 
"  in  Parliament,  for  the  borough  of  Hin- 
"  don,  in  the  county  of  Wilts  (2)." 

The  reader  perceives  that,  by  this  refo- 
lution, the  bill  was  virtually  thrown  out. 
It  was  known  that  the  fefiion  would  be  at 
an  end,  long  before  the  day  thereby  ap- 
pointed for  taking  it  again  into  confidera- 
tion  ;  and  all  bills  depending  at  the  end  of 
a  fefiion  fall,  of  courfe,  to  the  ground. 
If  the  Houfe  had  intended  to  take  up  the 
affair  in  the  fucceeding  fefiion,  they  would 

(i)  Votes,  p.  683.  (2)  Ibid.  p.  693. 

T  4  have 
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have  come  to  a  like  refolution  with  that  of 
the  8th  of  May,  1775(1).  But,  in  truth, 
there  was  no  fuch  defign.  I  have  men- 
tioned, on  a  former  occafion  (2),  the  ob- 
jections to  the  plan  of  changing  entirely 
the  right  of  election  in  Hindon.  It  is 
evident,  that  fome  of  thofe  objections  were 
applicable  to  the  fcheme  of  introducing  a 
new  fet  of  voters  in  conjunction  with  the 
former;  though  this  fcheme  had  been 
adopted  by  the  Parliament,  with  regard  to 
the  borough  of  New  Shoreham  (3).  It 
was  forefeen,  likewife,  that  there  would 
have  been  great  difficulty  in  fixing  on  the 
new  clafs  of  voters,  becaufe  the  influence 
of  different  gentlemen  of  property  in  the 
neighbourhood  of  the  place,  would  have 
been  more  or  lefs  increafed,  or  diminiflied, 
according  as  the  freeholders  of  one,  two, 
or  more  hundreds,  fhould  have  besn  ad- 

(1)  Supra,  vol.  i.  p.  197. 

(2)  Supra,  Vol.  i.  p.  201,  to  203.  Note  (B). 

(3)  II  Geo.  III.  cap.  55. 

mi  t  ted 
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mitted  to  a  participation  of  the  right  of 
election.  There  was  fome  danger,  there- 
fore, that  a  law  which,  in  its  origin,  was 
intended  to  be  a  public  benefit,  and  to 
amend  the  constitution,  might,  in  the  end, 
turn  out  a  mere  job,  and  become  fubfer- 
vient  to  the  particular  intereft  of  certain 
individuals.  In  mort,  many,  who  had, 
at  firft,  promoted  and  fupported  the  bill, 
began,  in  the  courfe  of  the  feffion,  to  alter 
their  opinion  with  regard  to  it  j  or  loft,  at 
leaft,  much  of  the  zeal,  which  they  had 
formerly  mown,  for  its  fuccefs.  On  the 
different  occafions,  when  it  was  to  be  taken 
into  connderation,  there  was  often  other 
bufmefs  more  urgent,  aud  more  generally 
interefting,  to  be  difcufTed;  and,  by  the 
time  that  was  finidied,  and  the  order  of 
the  day,  for  the  Houfe  to  refolve  itfelf 
into  a  Committee  on  the  Hindon  bill, 
called  for,  the  greater  number  of  members, 
already  worn  out  by  a  long  attendance, 
were  glad  to  leave  the  Houfe.  Advantage 
was  taken  of  this,  by  fome  gentlemen, 

who, 
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who,  from  the  beginning,  made  no 
fcruple  of  avowing  their  refolution  of  em- 
ploying every  means,  and  every  ftratagem, 
which  the  forms  of  procedure  in  the 
Houfe  of  Commons  mould  furnim,  or  au- 
thorize, in  order  to  defeat  the  bill.  Forty 
members  are  neceffary  to  conftitute  a 
Houfe;  and,  if  it  appear  that  there  is  not 
that  number  prefent,  an  immediate  ad- 
journment muft  take  place.  Whenever 
thofe  gentlemen  imagined  that  the  num- 
ber prefent  was  under  forty,  they 
moved,  that  the  Houfe  mould  be  count- 
ed, and,  in  this  manner,  the  pro- 
ceedings were,  at  feveral  times,  fuddenly 
flopped;  'viz.  on  Thurfday,  the  yth  of 
March  (i)j  on  Wednefday,  the  27th  of 
that  month  (2);  and  on  Tuefday,  the  7th 
of  May  (3). — Another  art  was  praftifed, 
with  equal,  or  even  greater,  fuccefs. 
Every  poffible  objection  to  the  admiffibi- 
lity  of  evidence,  was  either  raifed  by  fome 

(l)  Supra,  p.  277.  (2)  Ibid. 

,     (3  )  Ibid,  p,  279. 

member 
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member  of  the  Houfe,  or  taken  by  the 
counfel  who  attended  at  the  bar  on  the 
part  of  the  perfons  who  had  petitioned 
against  the  bill.  Almoft  every  fuch  ob- 
jection produced  an  argument,  a  debate,  a 
queftion,  and  a  divifion.  Thus,  the  pro- 
grefs  of  the  bufinefs  was  clogged  and  re- 
tarded fo  very  effectually,  as  to  make  even 
thofe  who  continued  the  'moft  anxious  pro- 
moters of  it,  defpair  of  ever  bringing  it  to 
a  conclufion  j  infomuch  that,  at  length, 
by  a  fort  of  tacit  agreement  of  all  parties, 
the  whole  was  dropt,  and  the  refolution 
of  the  8th  of  May,  1776,  which  has  been 
flated,  having  been  come  to,  it  was  im- 
mediately followed  by  another,  in  thefe 
words : 

Refolved,  "  That  Mr.  Speaker  do  iffue 
"  his  warrant  to  the  clerk  of  the  Crown, 
<c  to  make  out  a  new  writ,  for  the  elefting 
"  of  two  burgefles,  to  ferve  in  this  prefent 
«'  Parliament,  for  the  borough  of  Hindon, 
*<  in  the  county  of  Wilts,  the  laft  election 

<c  for 
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"  for  burgeffes  to  ferve  in  this  prefent  Par- 
"  liament,  for  the  faid  borough,  being 
«*  declared  void  (i)." 

On  Friday,  the  3d  of  May,  the  follow- 
ing order  had  been  made  : 

Ordered,  «c  That  Mr.  Attorney  General 
<c  do  give  this  Houfe  an  account  of  what 
<{  proceedings  have  been  [had]  in  the  pro- 
*{  fecutions  of  Richard  Smith,  Efquire, 
•'  Thomas  Brand  Hollis,  Efquire,  James 
"  Calthorpe,  Efquire,  and  Richard  Beck- 
"  ford,  Efquire,  purfuant  to  the  direc- 
"  tion  of  this  Houfe,  in  the  laft  feffion 
"  of  Parliament  (2)." 

Agreeably  to  this  order,  on  Wednefday, 
the  22d  of  May,  Mr.  Attorney  General 
made  a  report  of  the  proceedings  at  law, 
up  to  that  time  (3);  which  was  ordered 
to  lie  on  the  table  (4) ;  and  a  number  of 
copies  thereof,  fufncient  for  the  ufe  of  the 

(1)  Votes,  8  May    1776.  p    693. 

(2)  Votes,  p.  656.  (3)  Ibid.  p.  756. 
(4)  Ibid. 

members 
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members  of  the  Houfe,  was  ordered  to  be 
printed  (i). 

This  was  accordingly  done. 

It  has  been  (hown,  in  a  former  part  of  this 
work,  that  bribery,  at  elections  of  mem- 
bers of  Parliament,  is  held  to  be  a  crime 
at  common  law,  independent  of  any  ftatute 
againft  it,  and  to  be  punimable  either  by 
indidlmenr,  or  information  (a).  The  At- 
torney General  adopted  the  latter  mode  of 
profecution ;  and  feparate  informations  ex 
officio  (3)  were  filed  by  him  in  Trinity 
term,  15  Geo.  III.  (which  was  the  firft 
term  after  the  order  of  the  Houfe  of  Com- 
mons was  made)  againfl  the  four  candi- 
dates, Smith,  Hollis,  Calthorpe,  and 
Beckford. — This  was  in  June,  1775. 

In  Hillary  term,  16"  Geo.  III.  the  de- 
fendants pleaded  not  guilty ;  and,  iflue  being 
joined,  all  the  four  informations  were  tried 

( i)  Votes,  p.  757.  (2)  Supra,  vol.  ii.  p.  400. 

(3)  Vide  Black.ft.  Conim.'  vol.  iv.  p.  304.     410  Ed. 

at 
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at  the  Lent  affizes,  in  the  county  of  Wilts, 
in  March  1776  (i),  before  Mr.  Baron 
Hotham. 

Mr.  Calthorpe  and  Mr.  Beckfqrd  were 
acquitted;  Mr.  Smith  and  Mr.  Hollis 
were  found  guilty  (2);  and,  on  Monday, 
the  2oth  of  May,  being  the  laft  day 
of  Eafter  term,  16  Geo.  III.  they 
were  brought  up  to  the  court  of  King's 
Bench,  to  receive  the  judgment  of  the 
court ;  but,  as  the  Judges  were  defirous  to 
have  longer  time  to  confider  of  the  proper 
punifliment,  they  were  committed  till  the 
next  term,  to  the  King's  Bench  prifon. 

Previous,  however,  to  this  commitment, 
viz.  on  the  1 6th  of  May,  the  new  election 
for  Hindon  took  place;  and  Mr.  Smith 
having  again  declared  himfelf  a  candidate, 
he  was  returned,  together  with  Henry 
Dawkins,  Efquire. 

(1)  Vide  the  Report  of  the  Attorney  General,  pre- 
fented  to  the  Houfe  of  Commons,  p.  46.  55. 

(2)  They  called  no  witnefles  on  their  trials. 

fuch 
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Such  was  the  ftate  of  the  proceedings  on 
the  profecutions  of  the  Attorney  General, 
when  he  made  his  report  to  the  Houfe, 
which  therefore  confided  of  nothing,  but 
copies  of  the  records  of  the  four  informa- 
tions, and  of  the  pleas,  and  an  account,  in 
a  few  lines,  of  the  event  of  the  trials  (A). 

On  Saturday  the  7th  of  June,  being  the 
fecond  day  of  Trinity  term,  16  Geo.  III. 
Mr.  Smith  and  Mr.  Hollis  were  again 
brought  up  for  judgment. 

On  the  former  occafion,  Mr.  Serjeant 
Davy,  as  counfel  for  Mr.  Smith,  had  in- 
formed the  court,  that  his  client  had,  a 
few  days  before,  been  re- elected,  by  a 
great  majority  of  voices,  toreprefentthe  bo- 
rough of  Hindon,  and  fince  there  was  not 
(as  he  alleged)  the  leaft  (hadow  or  pretence, 
for  any  charge  of  bribery  againft  him  at 
that  election,  he  hoped  that  would  operate 
with  the  court  in  mitigation  of  the  punifh- 
ment  they  might  think  fit  to  inflict  upon 
him.  He  faid  that,  at  hisyfry?  election,  inftead 
of  introducing,  for  thefirfl  time,  corruption 

into 
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into  the  borough,  Mr.  Smith  himfelf  had 
been  led  aftray,  and  induced  to  the  offence 
of  which  the  verdict  of  a  jury  had  found 
him  guilty,  by  the  eftablimed,  and  almoft 
univerfal,  practice,  among  the-  voters  of 
Hindon,  of  expofing  their  furFrages  to  fale ; 
and  that,  by  the  purity  with  which  the  loft 
election  had,  on  his  part,  been  conducted, 
he  was,  in  fome  meafure,  entitled  to  the 
praife  of  having  reclaimed  his  electors 
from  this  inveterate  abufeof  their  franchifes. 

Each  of  the  informations  contained 
feveral  counts,  and  both  Smith  and  Hollis 
were  found,  guilty  on  all  the  counts,  in 
the  informations  againft  them.  Mod  of 
the  counts  charged  them  with  acts  of  bri- 
bery committed  in  October  1774,  imme- 
diately before  the  election.  For  thofe 
acts,  they  were  liable  ilill  (until  October 
1776),  to  actions  on  the  datute  of  2  Geo. 
II.  cap.  24.  and  to  all  the  penalties  in- 
flicted by  that  iUtute  (i).  The  court  of 

(i)*Videfupray  vol.  i,  p.  410. 

King's 
7 
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King's  Bench,  in  the  cafe  of  the  King 
againft  Heydon,  or  Haydon,  when  the 
defendant  was  found  guilty  on  an  infor- 
mation for  bribery  granted  by  the  court, 
refpited  the  judgment,  till  the  time  within 
which  adlions  on  the  ftatute  might  be 
brought,  was  expired  (i),  in  order  that 
he  might  not  be  twice  punimed  for  the 
fame  offence  5  and,  nearly  about  the  fame 
time,  in  the  cafe  of  the  King  againft  Pitt,  and 
againft  Mead,  they,  on  the  fame  principle, 
eftablimed  it  as  a  general  rule,  not  to  grant 
informations  for  bribery,  in  future,  until 
the  end  of  the  two  years  allowed  by  the 
ftatute,  for  proceeding  by  way  of  action  (2). 
This  rule,  however,  could  only  operate 
upon  informations  granted,  by  the  difcre- 
tion  of  the  court,  to  private  profecutors, 
and  could  not  affect  thofe  filed,  ex  officio^ 
by  the  Attorney  General  (3).  The  reafon 

(1)3  Burr.  1359.  (2)  Ibid.  p.  1340. 

(3)  For  the  difference  between  thefe  two  forts  of 
informations,  vide  Blackft.  Comm.  vol.  iv.  p.  304. 
410  Ed. 

VOL.  IV.  U  Of 
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of  the  rule  is,  indeed,  equally  applicable 
to  both,  and,  in  cafes  of  informations, 
ex  officio,  the  court  might  obtain  the  fame 
end,  by  refpiting  judgment,  as  in  the  cafe 
of  the  King  againft  Heydon,  till  the  expi- 
ration of  the  two  years.  But  the  rule, 
though  general,  was  never  meant  to 
be  umverfal-y  for,  in  the  cafe  of  the 
King  againft  Pitt,  and  againft  Mead, 
Lord  Mansfield  faid,  «'  There  may 
4<  poflibly  be  particular  cafes,  founded 
"  on  particular  reafons,  where  it  may  be 
*{  right  to  grant  informations,  before  the 
"  limited  time  for  commencing  the  profe- 
"  cution  [on  the  ftatute  of  2  Geo.  II. 
"  cap.  24.]  is  expired  (i)." 

Mr.  JufKce  Afton  now  delivered  the 
judgment  of  the  court.  After  ftating  the 
qualification  with  which  the  general  rule 
had  been  accompanied  in  the  above-men- 
tioned cafe,  he  obferved,  That  there  Was  a 
very  great  difference  between  the  cafes  in 
Burrow,  (where  the  offence  was  the  bri- 

(i)  3  Burr.  p.  1340* 

bing 
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bing  of  a  fingle  voter,  and  the  profecu- 
tions  carried  on  by  private  perfons,  who 
might  alfo  have  fued  on  the  ftatute) 
and  the  prefent  inftance?  which  was  that 
of  a  general  corruption,  and  the  profe- 
cutor,  the  Attorney  General,  acting  under 
the  exprefs  order  of  the  Houfe  of  Com- 
mons. He  entered  largely  into  the  nature, 
enormity,  and  dangerous  tendency,  of  the 
offence ;  taking  notice  that,  among  many 
evil  confequences,  one  of  its  mod  obvious 
effects  was,  to  give  rife  to  the  crime  of 
perjury,  becaufe  a  voter  who  has  fold 
his  vote,  or  has  been  even  promifed  a 
reward  for  it,  muft,  if  the  bribery-oath 
is  tendered  to  him,  be  guilty  of  per- 
jury, before  he  can  be  admitted  to  poll. 
He  traced  the  hiftory  and  gradual  progrefs 
of  election-bribery,  and  of  the  different 
remedies  which  the  Houfe  of  Commons 
and  the  legiflature  had  provided  againft  it; 
and  mentioned,  particularly,  that  a  very 
grofs  fcene  of  corruption,  which  had  taken 
place  at  Beverley,  in  Yorkfhire,  in  the 
U  2  year 
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year  1727  (i),  had  given  rife  to  the  fta- 
tute  of  2  Geo.  II.  cap.  24. 

The  judgment  he  delivered  nearly  in 
the  following  words  : 

t{  The  court  has  taken  into  confidera- 
<c  tion  the  imprifonment  you  have  already 
"  undergone,  and  they  adjudge  that  you 
"  (hall  pay,  each,  a  fine  of  1000  marks ; 
"  and  that  you  be  imprifoned  fix  months, 
<c  and  until  you  pay  your  refpe&ive  fines. 

"  As  to  you,  Richard  Smith,  the  court 
"  cannot  help  expreffing  their  aftonimment 
'*  at  what  appeared  from  the  mouth  of 
"  your  own  counfel,  that  you  continued 
"  fo  boldly  to  perfift  in  your  attempt,  and 
*'  that  you  have  been  again  returned  for 
«'  the  fame  place*  They,  therefore,  have 
"  thought  proper  to  add  to  your  punifli- 

(i)  It  is  impoflible  to  collect  any  thing  of  the 
particular  merits  of  this  cafe  of  Beverley  from  the 
entries  relative  to  it  in  the  Journal?.  Vide  Journ. 
vol.  xxi.  p.  24.  col.  i.  i  Feb.  1727-8.  p.  188.  col. 
j,  2,  22  Jan.  1728-9.  p.  236.  col.  i,  2.  25  Feb. 
1728-9.  p.  249.  col.  2.  9.  p.  250.  col.  i.  4  March, 
1728-9.  p.  359.  col.  i,  2.  8  March,  1728-9. 

5  cl  ment, 
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"  ment,  that,  at  the  expiration  of  the 
"  term  of  your  imprifonment,  you  (hall 
"  give  fecurity  for  your  good  behaviour 
"  for  three  years — yourfelf  and  two  fure- 
<l  ties — you  to  be  bound  in  loop/,  and 
"  each  of  the  fureties  in  500 /." 

In  confequence  of  this  judgment,  both 
the  defendants  were  conveyed  back  to  the 
King's  Bench  prifon,  where  they  continued 
till  the  s^d  of  November  following,  /.  e. 
for  the  fpace  of  168  days,  or  6  lunar 
months  (i). 

On  that  day,  their  fines  having  been 
paid  into  the  hands  of  Sir  James  Burrow, 
the  clerk  of  the  Crown,  fome  days  before, 
Mr.  Hollis  was  difcharged  by  the  marfhal. 

(i)  "A  month  in  law  is*  lunar  month,  or  twenty- 
"  eight  days,  unlefs  otherwife  exprefled,  not  only 
"  becaufe  it  is  always  one  uniform  period,  but  be- 
"  caufe  it  falls  naturally  into  a  quarterly  divifion  by 
«*  weeks/'  Blackft.  Comm.  vol.  ii.  p.  141.  410  ed. 
— There  is  another  reafon  why,  in  cafes  of  punifh- 
ment  by  imprifonment,  the  computation  (hould  be  by 
lunar  months;  namely,  the  favour  which  is  always  to 
be  {hewn  to  liberty,  where  the  terms  are  ambiguous 
and  doubtful. 

U  3  Mr. 
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Mr.  Smith  was  brought  up  to  Weftminfter- 
hall,and,in  the  treafury-chamber  of  the  court 
of  King's  Bench,  was  bound  over,  agreeably 
to  his  fentence,  for  three  years.  This  paifed 
before  Mr.  Juftice  Afton,  and  Mr.  Juftice 
Willes,  before  the  other  Judges  were  come 
down.  Yet,  I  prefume,  it  is  to  be  confi- 
dered  as  having  been  done  in  court,  fince 
the  recognizance  was  underfigned  <c  By 
"  the  Cwrt"  (i) 

The  reader  will  remark  that  the  fame 
incapacities  enfue  upon  a  conviction  on  a 
profecution  for  bribery  by  way  of  infor- 
mation at  common  law,  as  when  the  pro- 
ceeding is  by  an  action  under  the  ftatute; 
the  difabling  words  in  the  act  of  2  Geo. 
JI.  cap.  24,  being  as  follows : 

ct  And  every  perfon  offending  in  any  of 
"  the  cafes  aforefaid,  from  and  after 
cc  judgment  obtained  againft  him  in  any 
"  fuch  action  of  debt,  bill,  plaint,  or  in- 
**  formation,  or  fummary  action,  or  profe- 

(i)  I  was  favoured  by  Sir  J.  Burrow  with  the 
account  of  thefe  circumftances. 

4  '*  cution, 
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c<  cut  ion,  or  being  any  otherwife  lawfully 
"  convicted  thereof,  fhall  for  ever  be  dif- 
"  abled  to  vote  in  any  election  of  any 
"  member  or  members  to  Parliament, 
"  and  alfo  fhall  for  ever  be  difabled  to 
<c  hold,  exercife,  or  enjoy  any  office  or 
"  franchife  to  which  he  and  they  then 
*'  fhall,  or  at  any  time  afterwards  may  be 
"  entitled,  as  a  member  of  any  city,  bo- 
"  rough,  town- corporate,  or  cinque  port, 
"  as  if  fuch  perfon  was  naturally  dead  (i)." 

There  was  no  petition  prefented  in  the 
laft  feffion  of  Parliament,  complaining  of 
the  re-election  of  Mr.  Smith  on  the  i6th 
of  May  j  but,  as  there  was  not  a  fortnight 
between  the  time  when  the  return  was 
brought  in,  and  the  end  of  the  feflion, 
which  happened  on  the  23d  of  May,  an 
opportunity  ftill  remained  for  petitioning 
at  the  beginning  of  the  prefent  feflion, 
according  to  the  rule  mentioned  in  tha 
Preface  to  Vol.  Ill  (2)." 

Accordingly,  a  petition  of  Mr.  Beckford 
who  had  been  again  a  candidate,  complain- 

(i)  §7.         (2)  Vide  fupra*  vol.  iii.  pref.  p.  v. 

U  4  ing 
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ing  of  the  election  of  Mr.  Smith,  was 
prefentcd  on  the  ift  day  of  November, 
1776  (i) ;  and,  afterwards,  another  petition 
of  certain  electors  in  the  intereft  of  Mr. 
Beckford  was  alfo  prefented,  on  Monday, 
the  nth  of  the  fame  month  (2). 

Both  thefe  petitions  are  to  be  taken  into 
confideration  on  Thurfday,  the  23d  of  Ja- 
nuary, 1777  (3). 

(i)  Votes,  p.  14, 15.        (2)  Ibid.  p.  48,  49. 
(3)  Ibid.  8  Nov.  p.  39.  ii  Nov.  p,  49. 
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NOTES 

ON     THE 

SUPPLEMENT 

TO     THE 

CASE   of  HINDON. 


PAGE  287.      (A.)     The  Record  of  the  Infor- 
mation againft  Mr.  Smith,    and    of  the   fubfe- 
quent  proceedings,  as  far  as  they  were  laid  before  the 
Houfe  of  Commons,  is  as  follows: 

Of  TRINITY   TERM,   in  the  Sixteenth 
Year  of  the  Reign  of  King  GEORGE  the  Third. 

WILTSHIRE. 

<e  'DE  it  remembered,  That  Edward  Thurlow, 
Efquire,  Attorney  General  of  our  prefent 
Sovereign  Lord  the  King,  who  for  our  faid  Lord 
the  King  in  this  behalf  profecuteth,  in  his  proper  perfon 
cometh  here  into  the  court  of  our  faid  Lord  the  King, 
before  the  King  himfelf,  at  Weftminfter,  on  Friday 

next 
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next  after  the  morrow  of  the  Holy  Trinity,  in  this 
fame  term,  and  for  our  faid  Lord  the  King,  gives  the 
court  here  to  underftand  and  be  informed,  That  the 
borough  of  Hindon  in  the  county  of  Wilts  is  an  an- 
cient borough,  and  for  a  long  fpace  of  time  two  bur- 
geffes  of  the  faid  borough  have  been  ele&ed  and  fent, 
and  have  ufed  and  been  accuftomcd  and  of  right 
ought  to  be  ele&ed  and  fent,  to  ferve  as  burgefles  for 
the  faid  borough  in  the  Parliament  of  this  kingdom, 
(to  wit)  at  the  borough  of  Hindon  aforefaid,  in  the 
faid  county  of  Wilts  :  and  the  faid  Attorney  General 
of  our  faid  Lord  the  King,  for  our  faid  Lord  the 
King,  giveth  the  court  here  to  underftand  and  be 
informed,  That  on  the  firjl  day  of  Ottober*  in  the 
fourteenth  year  of  the  reign  of  our  prefent  Sovereign 
Lord  George  the  Third,  by  the  grace  of  God,  of 
Great  Britain,  France,  and  Ireland,  King,  Defender 
of  the  Faith,  &c.  a  certain  writ  of  our  faid  Lord  the 
King,  under  the  great  feal  of  Great  Britain,  iffued 
out  of  his  Majefty's  court  of  Chancery  (the  faid  court 
then  and  ftill  being  at  Weftminfter  in  the  county  of 
Middlefex)  directed  to  the  Sheriff  of  the  county  of 
Wilts  j  by  which  faid  writ,  our  faid  Lord  the  King 
reciting,  That  whereas  by  the  advice  and  aflent  of 
his  Majefty's  council,  for  certain  arduous  and  urgent 
affairs  concerning  his  faid  Majefty,  the  ftate  and  de- 
fence of  his  kingdom  of  Great  Britain  and  the  church, 
his  Majefty  ordered  a  certain  Parliament  to  be  holden 
at  the  city  of  Weftminfter,  on  the  2gth  day  of  No- 
vember 
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vember  then  next  enfuing,  and  there  to  treat  and  have 
conference  with  the   prelates,  great  men,  and  peers 
of  his  realm  ;    his  Majefty  by  his  faid  writ  did  com- 
mand and  ftrictly  enjoin  the  faid  Sheriff,  That  pro- 
clamation being  made  of  the  day  and  place  aforefaid 
in   the  faid    Sheriff's   then  next  county  court   to  be 
holden  after   the  receipt  of   that    his  faid  Majefty's 
writ,  two  knights  of  the  moft   fit  and  difcreet  of  the 
faid  county,  girt  with  fwords,  and  of  every  city  of 
his  faid  county  two  citizens,  and   of  every  borough 
in  the  fame  county  two  burgeffes,  of  the  moft  fuffi- 
cient  and  difcreet,  freely  and   indifferently  by  thofe 
who  at  fuch  proclamation  (hould  be  prefent,  accord- 
ing to  the  form  of  the  ftatute  in  that  cafe  made  and 
provided,    the   faid   then  Sheriff  fhould    caufe  to   be 
elected,    and  the  names  of  thofe  knights,    citizens* 
and  burgeffes,  fo  to  be  elected,  whether  they  (hould 
be  prefent  or  ablent,  the  faid  then  Sheriff  fhould  caufe 
to  be  inferted  in  certain  indentures  to   be  thereupon 
made,  between   the  faid   then   Sheriff  and  thofe  who 
(hould  be  prefent  at  fuch   election,  and  them  at  the 
day  and   place  aforefaid    the  faid  then  Sheriff  (hould 
caufe  to  come  in    fuch  manner  that  the  faid  knights 
for  themfelves  and  the  commonalty  of  the  fame  coun- 
ty, and  the  faid  citizens  and  burgeffes  for  themfelves 
and   the  commonalty  of  the  faid  cities  and  boroughs 
refpectively,  might  have  from  them  full  and  fufficient 
power  to  do  and  confent  to  thofe  things  which  then 
5»nd  there  by  the  common  council  of  his  faid  Majefty's 
kingdom,  by  the  bleffing  of  God  (hould  happen  to  be 

ordained 
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ordained  upon  the  aforefaid  affairs,  fo  that  for  want  of 
fuch  power  or  through  an  improvident  election  of  the 
faid  knights,  citizens,  or  burgeffes,  the  aforefaid 
affairs  might  in  no  wife  remain  unfiniftied  ;  willing 
neverthelefs,  that  neither  the  faid  then  Sheriff  nor  any 
other  Sheriff  of  this  his  Majefty's  faid  kingdom 
(hould  be  in  any  wife  elected  ;  and  the  election  in  the 
faid  then  Sheriff's  full  county  fo  made  diftin&ly  and 
epenly  under  the  faid  then  (heriff's  feal,  and  the  feals 
of  thofe  who  fliould  be  prefent  at  fuch  election,  the 
faid  then  fheriff  {hould  certify  to  his  Majefty  in  his 
Chancery,  at  the  day  and  place  without  delay,  re- 
mitting to  his  Majefty  one  part  of  the  aforefaid  inden- 
tures annexed  to  the  faid  writ,  together  with  the  faid 
writ  j  and  the  faid  Attorney  General  of  our  faid  Lofd 
the  King,  for  our  faid  Lord  the  King,  gives  the  court 
here  further  to  underftand  and  be  informed,  that  the 
faid  writ  afterwards,  and  before  the  return  thereof  (to 
wit)  on  the  faid  firft  day  of  October  in  the  I4th  year 
aforefaid,  was  delivered  to  Thomas  Eaftcourt,  Ef- 
quire,  then  and  continually  from  thenceforth  until 
and  at  and  after  the  return  of  the  faid  writ  being  She- 
riff of  the  faid  county  of  Wilts,  to  be  executed  in  due 
form  of  law  (to  wit)  at  the  borough  of  Hindon  afore- 
faid :  And  the  faid  Attorney  General  of  our  faid  Lord 
the  King,  for  our  faid  Lord  the  King,  gives  the 
court  here  further  to  underftand  and  be  informed, 
that  by  virtue  of  the  faid  writ,  the  faid  Thomas  Eaft- 
court, fo  being  Sheriff  as  aforefaid,  afterwards,  and 
Before  the  return  of  the  faid  writ  (that  is  to  fay)  on 

the 
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the  faid  firft  day  of  O&ober,  in  the  fourteenth  year 
aforefaid,  and  in  the  year  of  our  Lord  One  thoufand 
feven  hundred  and  feventy-four,  at  the  borough  of 
Hindon  aforefaid,  in  the  faid  county  of  Wilts,  made 
his  precept  in  writing,  fealed  with  the  feal  of  his 
office  of  fheriff  of  the  faid  county  of  Wilts,  directed 
to  the  then  bailiff  of  the  borough  of  Hindon  in 
the  faid  county  of  Wilts,  of  and  for  the  election  with- 
in the  faid  borough,  of  two  burgefles  of  the  bo- 
rough aforefaid,  according  to  the  form  and  effect  of  the 
faid  writ  :  And  the  faid  Attorney  General  of  our  faid 
Lord  the  King,  for  our  faid  Lord  the  King,  gives 
the  court  here  further  to  underftand  and  be  inform- 
ed, that  by  virtue  of  the  faid  precept  afterwards,  and 
before  the  return  thereof  (to  wit)  on  the  10th  day  of 
October,  in  the  I4th  year  aforefaid,  at  the  borough 
of  Hindon  aforefaid,  in  the  faid  county  of  Wilts, 
the  election  of  two  burgefles  to  ferve  as  burgefTes 
for  the  faid  borough,  in  the  then  next  Parliament 
to  be  holden  as  aforefaid,  was  had  and  made  ;  which 
faid  election  was  the  firft  and  next  election  of  bur- 
gefles to  ferve  as  burgefles  for  the  faid  borough,  ia 
the  Parliament  of  this  kingdom,  after  the  commit- 
ting of  the  feveral  offences  herein- after  firftly,  fe- 
condly,  thirdly,  and  fourthly  meniioned  :  And  the 
faid  Attorney  General  of  our  faid  Lord  the  Kin?, 
for  our  faid  Lord  the  King,  gives  the  court  here 
further  to  underftand  and  be  informed,  that  before 
the  ifluing  of  the  faid  writ,  a  general  election  of  re- 
jwefentatives  to  ferve  in  Parliament  for  the  feveral 

counties, 
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counties,  cities,  and  boroughs  in  this  kingdom^ 
being  expe&ed,  James  Calthorpe,  Efquire,  Ri- 
chard Beckford,  Efquire,  Richard  Smith,  Efquire, 
and  Thomas  Brand  Hollis,  Efquire,  were  can- 
didates, that  of  them  two  might  be  chofen  and 
returned  to  ferve  as  burgefles  for  the  faid  bo- 
rough, in  the  then  next  Parliament  for  this  king- 
dom j  and  the  faid  James  Calthorpe,  Richard  Beck- 
ford,  Richard  Smith,  and  Thomas  Brand  Hollis,  re- 
mained and  continued  candidates  for  the  purpofe 
aforefaid,  until  and  at  the  time  of  the  faid  elec-tion, 
to  wit,  at  the  borough  of  Hindon  aforefaid,  in  the 
faid  county  of  Wilts  :  and  the  faid  Attorney  General 
of  our  faid  Lord  the  King,  for  our  faid  Lord  the 
King,  gives  the  court  here  further  to  underftand  and 
be  informed,  that  the  faid  Richard  Smith,  late  of 
the  faid  borough  of  Hindon,  in  the  faid  county  of 
Wilts,  Efquire,  well  knowing  the  premifles,  but  be- 
ing a  perfon  of  a  depraved,  corrupt,  and  wicked 
mind  and  difpofition,  and  unlawfully  and  wickedly 
intending,  as  much  as  in  him  the  faid  Richard  Smith 
lay,  to  interrupt  and  prevent  the  free  and  indifferent 
election  of  burgefles  to  ferve  for  the  fame  borough 
of  Hindon,  in  the  then  next  Parliament  of  this 
kingdom,  and  by  illegal  and  corrupt  means  to  pro- 
cure himfelf  to  be  elected  a  burgefs  to  ferve  for 
the  faid  borough  in  the  then  next  Parliament  of 
this  kingdom,  before  the  faid  election,  to  wit,  on 
the  1 5th  day  of  February,  in  the  i3th  year  of  the 
reign  of  our  Sovereign  Lord  George  the  Third, 

now 
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now  King  of  Great  Britain,  Z2c.  at  the  borough  of 
Hindon  aforefaid,  in  the  faid  county  of  Wilts,  un- 
lawfully, wickedly,  and  corruptly  did  folicit,  urge, 
and  endeavour  to  procure  Thomas  Moore,  Charles 
Simpfon,  John  Baldwyn,  Jeremiah  Lucas,  Robert 
Tyley,  Thomas  Farrell,  Jof.  Norton,  Jof.  Cuff, 
John  Edwards,  William  Stephens,  John  Maiflimenr, 
John  Larkham,  Renalder  Bowles,  Jof.  Cholfey  the 
younger,  John  Davis  the  elder,  Richard  Erwood, 
William  Cheverall,  Samuel  Dorr,  Thomas  Harden, 
James  Edwards,  Jof.  Cholfey  the  elder,  Thomas 
Spencer,  James  Smart,  John  Randall,  Edward  Ran- 
ger, John  Dewy,  Luke  Beckett,  Philip  Beckett, 
Henry  Dukes,  Edward  Beckett,  Ifaac  Moody,  Wil- 
liam Hacker,  John  Bifhop,  Edward  Hollowday, 
George  Spender  the  younger,  John  Cheverall,  John 
Dukes  the  elder,  John  Dukes  theyounger,RobertWyerf 
MofesWeeks,George  Dukes, George  Hay  ward, Edward 
Trewlock,  Matthew  Davis,  Philip  Beckett  the  young- 
er, Henry  Jerretr,  John  Davis  the  younger,  Wil- 
liam Day,  Samuel  Collier,  Walter  Percy,  Edward 
Shergold,  Benjamin  Beckett,  Edward  White,  John 
Hooper  the  elder,  Samuel  Farthing,  John  Hooper 
the  younger,  William  Newton  the  elder,  William 
Newton  the  younger,  James  Percy,  Henry  Huffe 
the  elder,  Henry  Huffe  the  younger,  Benjamin  Chol- 
fey the  younger,  John  Bell,  George  Spender  the 
elder,  James  Anderfon  the  younger,  William  Lambe, 
Jof.  Lambe,  Edward  White,  Robert  Wyer,  Mathew 
White  the  younger,  Mathew  Stevens,  William 
White,  Richard  Ingram,  Francis  Ranger,  XVilliam 

Percy, 
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Percy,  Elias  Pitman,  William  Cuff  the  elder*  Ma- 
thew  White  the  elder,  William  Stevens,  George 
Stevens,  John  Stevens  the  elder,  James  Stevens, 
John  Stevens  the  younger,  John  Wyer,  Benjamin 
Cholfey  the  elder,  William  Ranger,  Francis  Che« 
verall,  Charles  Wyer,  James  Wyer,  John  White, 
William  Wyer,  James  Anderfon  the  elder,  John 
Beckett,  Thomas  Wyer,  Luke  Beckett  the  elder, 
Roger  Spender,  Robert  Day,  William  Cuff  the 
younger,  Elias  Steevens,  James  Steevens,  William 
Gilham,  Henry  Savage,  Jarvis  Gilbert,  Thomas 
Percy,  John  Ranger,  Edward  Percy,  William  Percy 
the  younger,  Robert  Gilbert,  William  Dukes,  Tho- 
mas Dukes,  Roger  Norton,  Jofeph  Moody,  James 
Gilbert,  John  Gane,  Luke  Mead,  Nathaniel  Philips, 
Jofeph  Norton,  Samuel  Norton,  John  Ranfome, 
Thomas  Brooks,  Samuel  Philips,  Jofeph  Scame!!, 
William  Sandall  the  elder,  Luke  Maifhment  the 
younger,  Luke  Maifhment  the  elder,  John  Maifh- 
ment, William  Sandall  the  younger,  James  Burleigh, 
William  Harden,  Samuel  Field,  John  Bowles,  Ro- 
bert Ranger,  Thomas  Lanham,  John  Richard fon, 
William  Spender,  Henry  Obourne,  John  Penny, 
Richard  Pitman,  William  Nifbeck,  James  Davies, 
Jofeph  Gilbert,  James  Gough,  James  Wier,  John 
Gilbert,  and  John  Steevens,  refpe&ively,  each  and 
every  of  them,  then  and  there,  and  until  and  at  the 
time  of  the  faid  election,  having  a  right  to  vote  at 
and  in  the  election  of  burgefles,  to  ferve  as  burgefles 
for  the  fame  borough  in  the  Parliament  of  this  king- 
dom. 
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dom,  for  him  the  faid  Richard  Smith,  and  the  more 
effectually  to  tempt,  corrupt,  and  procure  the  faid 
feveral  perfons  who  had  a  right  to  vote  as  aforefaid, 
to  give  their  refpeclive  votes  for  him  the  faid  Richard 
Smith  in  the  faid  election,  he  the  faid  Richard  Smith 
did  then  and  there,  to  wit,  on  the  faid  i5th  day  of 
February,  in  the  I3th  year  aforefaid,  at  the  borough 
of  Hindon  aforefaid,  in  the  faid  county  of  Wilts,  un- 
lawfully, wickedly,  and  corruptly  give,  and  caufe  and 
procure  to  be  given,  to  the  faid  feveral  perfons  re- 
fpe&ively,  who  had  fuch  right  to  vote  as  aforefaid, 
a  certain  fum  of  money,  to  wit,  the  fum  of  five 
guineas  of  lawful  money  of  Great  Britain,  as  a  bribe 
and  reward  to  engage,  corrupt,  and  procure  the 
faid  feveral  perfons  refpe&ively,  fo  having  fuch 
right  to  vote  as  aforefaid,  to  give  their  refpective 
votes  in  the  faid  election  of  burgefles  to  ferve  as 
burgefles  for  the  faid  borough  in  the  then  next  Par- 
liament of  this  kingdom,  for  him  the  faid  Richard 
Smith,  in  order  that  he  the  faid  Richard  Smith 
might  be  elected  and  returned,  to  ferve  as  a  burgefs 
for  the  faid  borough,  in  the  faid  then  next  Parlia- 
ment of  this  kingdom,  to  the  great  obftruclion 
and  hindrance  of  a  free,  indifferent,  and  unbiafled 
election  of  burgefles  to  ferve  in  Parliament  for  the 
fame  borough,  in  manifeft  violation  and  fubverfion 
of  the  conftitution  of  this  kingdom,  and  of  the 
liberties  and  privileges  of  the  fubje&s  thereof,  to 
the  evil  and  pernicious  example  of  all  others  in  the 
like  cafe  offending,  and  againft  the  peace  of  our 
VOL,  IV.  #  faid 
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faid  I/ord  the  King,  his  crown  and  dignity :  And 
the  (aid  Attorney  General  of  our  faid  Lord  the  King, 
for  our  faid  Lord  the  King,  giveth  the  court  here 
further  to  underftand  and  be  informed,  that  the  faid 
Richard  Smith,  being  fuch  perfon  as  aforefaid,  and 
unlawfully  and  wickedly  intending  (as  much  as  in 
him  the  faid  Richard  Smith  lay)  to  interrupt  and  pre- 
vent a  free  and  indifferent  election  of  burgefies  to 
ferve  for  the  faid  borough  of  Hindon  in  the  then  next 
Parliament  of  this  kingdom,  and  by  illegal  and 
corrupt  means  to  procure  himfelf  to  be  elected  to 
ferve  as  burgefs  for  the  faid  borough  in  the  then  next 
Parliament  of  this  kingdom,  before  the  faid  election, 
(to  wit)  on  the  third  day  of  Oftober,  in  the  I4th 
year  aforefaid,  at  the  borough  of  Hindon  afore- 
faid, in  the  faid  county  of  Wilts,  unlawfully, 
wickedly,  and  corruptly,  in  the  prefence  and  hear- 
ing of  divers  perfons,  who  had  then  and  there  a 
right  to  vote  in  the  election  of  burgefles  to  ferve  for 
the  faid  borough  in  the  Parliament  of  this  king- 
dom, did  declare,  and  with  a  loud  voice  publifh, 
that  he  would  give  to  each  and  every  perfon  who  had 
a  right  to  vote  in  the  faid  election  of  burgefles  to 
ferve  for  the  faid  borough  of  Hindon  in  the  then 
next  Parliament  of  this  kingdom,  bribes  and  re- 
wards to  vote  in  that  election  for  him  the  faid  Richard 
Smith,  with  intent  unlawfully  to  tempt,  corrupt, 
and  procure  the  perfons  having  a  right  to  vote  in  that 
election,  to  give  their  votes  in  that  election  for 
him  the  faid  Richard  Smith,  that  he  the  faid  Richard 

Smith 
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Smith  might  be  elected    and    returned   a  burgefs  to 
ferve  for  the  faid  borough  in  the  faid  then   next  Par- 
liament of  this    kingdom,    to  the  great  obftru£lion 
of  a  free,  quiet,  and  indifferent  election  of  burgefles 
to    ferve   in    Parliament   as   burgefles    for    the    fame 
borough,  in  manifeft  violation  and  fubverfion  of  the 
cbnftitution  of  this   kingdom,    and    of  the   liberties 
and  privileges  of  the  fubje&s  thereof,  to  the  evil  and 
pernicious    example   of  all   ethers    in    the    like  cafe 
offending,  and  againft   the  peace  of  our   faid  Lord 
the   King,    his   crown  and    dignity:    And    the    faid 
Attorney  General   of  our  faid   Lord  the    King,    for 
our  faid  Lord  the  King,  gives  the  court  here  further 
to  underftand  and  be  informed,  that  the  faid  Richard 
Smith,  being  fuch  perfon  as  aforefajd,  and  again  un- 
lawfully,   wickedly,    and     corruptly    intending    (as 
much  as  in  him  the  faid  Richard  Smith  lay)  to  inter- 
rupt  and  prevent  the    free   and    indifferent  election 
of  burgefles  to  ferve  as  burgefles  for  the  faid  borough 
in   the  Parliament  of  this  kingdom,    and   by  illegal 
and  corrupt  means  to  procure  himfelf  to  be  elected  a 
burgefs  to  ferve  as  a  burgefs  for  the  faid  borough  in 
the  Parliament  of  this  kingdom,  he  the   faid  Richard 
Smith,    afterwards,     and     before    the    faid    election 
fo   had  and  made    as  aforefaid,    to  wit,  on  the  4th. 
day  of  April,  in  the    I4th  year  of  the  reign  of  our 
Lord   the  now    King,     at   the  borough  of   Hindon 
aforefaid,  in   the  faid   county  of  Wilts,  unlawfully, 
wickedly,  and  corruptly  did  give,  and  caufe  and  pro- 
cure to  be  given,    to  divers  other  perforts,    namely, 
X  ?.  Tho- 
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Thomas  Moore,  Charles  Simpfon,  John  Baldwin, 
Jeremiah  Lucas,  Robert  Tyler,  Thomas  Farrell, 
Jofeph  Norton,  Jofeph  Cuff,  John  Edwards,  Wil- 
}iam  Stevens,  John  Maifhment,  John  Larkham, 
Renalder  Bowles,  Jofeph  Cholfey  the  younger,  John 
Davis  the  elder,  Richard  Erwood,  William  Chiverall, 
Samuel  Daw,  Thomas  Harden,  James  Edwards, 
Jofeph  Cholfey  the  younger,  Thomas  Spencer,  James 
Smart,  John  Randle,  Edward  Ranger,  John  Dewey, 
Luke  Becket,  Philip  Becket,  Henry  Dukes,  Edward 
Becket,  Ifaac  Moody,  William  Hacker,  John  Bifhop, 
Edward  Hollowday,  George  Spencer  the  younger, 
John  Cheverall,  John  Dukes  the  elder,  John  Dukes 
the  younger,  Robert  Wyer,  Mofes  Weeks,  George 
Dukes,  George  Hayward,  Edward  Trewlock,  Ma- 
thew  Davis,  Philip  Becket  the  younger,  Henry 
Jerret,  John  Davis  the  younger,  William  Day, 
Samuel  Collier,  Walter  Percy,  Edward  Shergold, 
Benjamin  Beckett,  Edward  White,  John  Hooper 
the  elder,  Samuel  Farthing,  John  Hooper  the 
younger,  William  Hooper  the  elder,  William  New- 
ton the  younger,  James  Percy,  Henry  Huff  the 
elder,  Henry  Huff  the  younger,  Benjamin  Cholfey 
the  younger,  John  Bell,  George  Spender  the  elder, 
James  Anderfon  the  younger,  William  Lamb?, 
Jofeph  Lambe,  Edward  White,  Robert  Wyer,  Ma- 
thew  White  the  younger,  Mathew  Steevens,  Wil- 
liam White,  Richard  Ingram,  Frarncis  Ranger, 
William  Percy,  Elias  Pitman,  William  Cuff  the 
elder,  Mathew  White  the  elder,  William  Steevens, 

George 
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George  Steevens,  John  Steevens  the  elder,  James 
Steevens,  John  Steevens  the  elder,  James  SteevensJ 
John  Steevens  the  younger,  John  Wyer,  Benjamin 
Cholfey  the  elder,  William  Ranger,  Francis  Chive- 
rail,  Charles  Wyer,  James  Wyer,  John.  White, 
William  Wyer,  James  Anderfon  the  elder,  John 
Beckett,  Thomas  Wyer,  Luke  Beckett  the  elder, 
Roger  Spender,  Robert  Day,  William  Cuff  the 
younger,  Elias  Steevens,  James  S:eevens,  William 
Gilham,  Henry  Savage,  Charles  Gilbert,  Thomas 
Percy,  John  Ranger,  Edward  Percy,  William  Percy 
the  younger,  Robert  Gilbert,  William  Dukes,  Tho- 
mas Dukes,  Roger  Norton,  Jof.  Moody,  James 
Gilbert,  John  Gane,  Luke  Mead,  Nathaniel  Philips, 
Jofeph  Norton,  Samuel  Norton,  John  Randfome, 
Thomas  Brookes,  Samuel  Philips,  Jofeph  Scamell, 
William  Sandall  the  elder,  LukeMaifhment  the  young- 
er, Luke  Maifhment  the  elder,  John  Maifhment, 
William  Sendle,  James  Burleigh,  William  Harden, 
Samuel  Field,  John  Bowles,  Robert  Ranger,  Thomas 
Lanham,  John  Richardfon,  William  Spender,  Henry 
Obourne,  John  Penny,  Richard  Pittman,  Willi'am 
Nifbeck,  James  Davis,  Jofeph  Gilbert,  James  Gough, 
James  Wire,  John  Gilbert,  and  John  Stevens,  refpec- 
tively,each  and  every  of  them  then  and  there,  and  until 
and  at  the  time  of  the  faid  ele&ion  having  a  right 
to  vote  at  and  in  the  election  of  burgefles  to  ferve  as 
burgeflcs  for  the  faid  borough  of  Hindon  in  the  Par- 
liament of  this  kingdom,  another  large  fum  of  money 
X  3  (to 
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(to  wit)  the  fum  of  five  guineas  of  like  lawful  mo-? 
ney,  as  a  bribe  and  reward  to  each  of  them  the  faid 
feveral  perfons  laft-mentioned  having  fuch  right  to 
vote  as  aforefaid,  to  engage,  corrupt,  and  procure 
the  faid  perfons  refpe&ively  to  give  their  refpe&ive 
votes  at  and  in  the  then  next  eleclion  of  burgefTes 
to  ferve  as  burgefles  for  the  fame  borough  in  the 
faid  then  next  Parliament  of  this  kingdom,  for  him 
the  faid  Richard  Smith,  in  order  that  he  the  faid  Richard 
Smith  might  be  elected  a  burgefs  to  ferve  for  the  faid  bo- 
rough in  the  faid  then  next  Parliament  of  this  kingdom, 
to  the  great  obftru&ion  and  hindrance  of  a  free, 
quiet,  indifferent,  and  unbiafTed  election  of  burgeffes 
to  ferve  in  Parliament  as  burgefles  for  the  fame  bo- 
rough, in  violation  and  fubverfion  of  the  conftitu- 
'tion  of  this  kingdom,  and  of  the  liberties  and  privi- 
leges of  the  fubje&s  thereof,  to  the  evil  and  per- 
nici'ius  example  of  all  others  in  the  like  cafe  of- 
fending, and  againft  the  peace  of  our  faid  Lord  the 
King,  his  crown  and  dignity  :  And  the  faid  Attor- 
ney General  of  our  faid  Lord  the  King,  for  our  faid 
Lord  the  King,  gives  the  court  'here  further  to  un- 
derftand  and  be  informed,  that  the  faid  Richard 
Smith,  being  fuch  perfon  as  aforefaid,  and  again  un- 
lawfully, wickedly,  and  corruptly  intending(as  much  as 
in  him  the  faid  Richard  Smith  lay)  to  interrupt  and 
prevent  the  free  and  indifferent  election  of  burgefles  to 
ferve  as  burgefles  for  the  fame  borough  in  the  Par- 
li?ment  of  this  kingdom,  and  by  illegal  and  cor- 
rupt 
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rtipt  means  to  procure  himfelf  to  be  elecled  a  bur" 
gefs  to  ferve  as  a  burgefs  for  the  faid  borough  in 
Parliament ;  he  the  faid  Richard  Smith,  before  the 
faid  election,  (to  wit)  on  the  eighth  day  of  Oflobert 
in  the  fourteenth  year  aforefaid,  at  the  borough  of 
Hindon  aforefaid,  in  the  faid  county  of  Wilts,  di^ 
unlawfully,  wickedly,  and  corruptly  give,  and  caufe 
and  procure  to  be  given,  to  divers  other  perfons, 
namely,  Jofeph  Norton,  Jof.  Cuffe,  John  Edwards, 
labourer,  William  Stevens,  John  Marfhman,  John 
Edwards,  glazier,  John  Larkham,  Renalder  Bowies, 
Jofeph  Cholfey  the  younger,  John  Davis  the  elder, 
Richard  Erwood,  William  Chiverall,  Samuel  Daw, 
Thomas  Harden,  James  Edwards,  Jofeph  Cholfey 
the  elder,  Thomas  Spencer,  Henry  Oborne,  John 
Penny,  James  Smart,  John  Randle,  Edward  Ran- 
ger, Stephen  Harding,  John  Devvey,  William  Snook, 
Harry  Jukes,  Edward  Becketr,  Richard  Pitman, 
Thomas  Wier,  Ifaac  Moody,  William  Hacker,  John 
Bifhop,  Edward  Halliday,  Walter  Beckett,  George 
Spender  the  younger,  John  Chiverall,  J«hn  Dukes 
the  elder,  John  Dukes  the  younger,  Robert  Wier, 
Mofes  Weeks,  George  Dukes,  Thomas  Steevens, 
William  Spender,  John  Hart,  George  Hayward,  Ed- 
ward Tulick,  Mathew  Davis,  John  Ingram  the 
younger,  Philip  Beckett  the  younger,  Andrew 
Farrett,  Henry  Jerrard,  William  Brookes,  John 
Gilbert,  John  Steevens,  Elias  Steevens,  John 
Davis,  Thomas  Howell,  William  Day,  Walter 
X  4  Piercy, 
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Piercy,  John  Beckett,  Edward  Shergold,  Benjamin 
Beckett,  Edward  White,  John  Hooper  the  elder, 
Samuel  Farthing,  William  Newton,  William  Nefbic, 
John  Hooper  the  younger,  William  Lucas,  William 
Newton  the  younger,  James  Piercy,  William  Abra- 
ham, Henry  Huffe  the  elder,  Henry  Huffe  the 
younger,  John  Moore,  Benjamin  Cholfey  the  younger, 
John  Bell,  George  Spender,  James  Anderfon,  WiU 
liamLambe,  Jofeph  Lambe,  Edward  White,  Robert 
Wyer,  Mathew  White  the  younger,  Mathew  Ste- 
vens, William  White,  Richard  Ingram,  Francis 
Ranger,  Ellas  Pittman,  William  Cuffe,  Matthew 
White,  William  Steevens,  George  Steevens,  John 
Steevens  the  elder,  James  Steevens,  John  Steevens 
the  younger,  John  Wyer,  Benjamin  Cholfey  the 
elder,  William  Ranger,  Thomas  Steevens,  Francis 
Chiverell,  Charles  Wter,  John  White,  William 
Wyer,  James  Anderfon,  John  Beckett,  Thomas 
Wier,  Luke  Beckett,  Roger  Spender,  Robert  Day, 
John  Nairn,  William  Cuff,  Elias  Steevens,  James 
Steevens,  Ifaac  Savage,  William  Gilham,  Archi- 
bald Hunter,  Henry  Savage,  James  Lambert,  John 
Steevens,  James  Cuffe,  Jervoife  Gilbert,  Tiiomas 
Piercy,  John  Ranger,  Edward  Piercy,  Robert  Gil- 
bert, Thomas  Lanham,  Jof.  Gilbert,  John  Richard- 
ion,  William  Dukes,  Richard  Smith,  Henry  Lam- 
bert, James  Warne,  Thomas  Dukes,  Roger  Norton, 
Jofeph  Moody,  James  Davis,  James  Gilbert,  Tho- 
ircias  Philips,  John  Gane,  Luke  Mead,  Nathaniel 

Phillips, 
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Phillips,  Jofeph  Norton,  Samuel  Norton,  John  Ran- 
fome,  Thomas  Brookes,  Thomas  Harden,  John 
Harden,  Samuel  Phillips,  Jof.  Scammeil,  William 
Sandle  the  elder,  Luke  Marfhman  the  younger, 
James  Goffe,  Luke  Marfhman  the  elder,  John  Marfti- 
man,  Richard  Harden,  William  Sanddle  the  younger, 
James  Burleigh,  William  Harden,  Thomas  Field, 
Samuel  Field,  Richard  Beckett,  and  Robert  Ranger, 
refpeclively,  each  and  every  of  them  then  and 
there  refpectiveiy  having  a  right  to  vote  in  the  elec- 
tion of  burgefles  to  ferve  for  the  fame  borough  in 
the  Parliament  of  this  kingdom,  a  large  fum  of  mo.- 
ney,  to  wit,  the  fum  of  five  guineas  of  like  lawful 
money,  as  a  bribe  and  reward  to  engage,  corrupt, 
and  procure  the  faid  feveral  laft-mentioned  perfons 
refpeclively  to  give  their  refpective  votes  in  the  elec- 
tion of  burgefles,  to  ferve  as  burgefles  for  the  fame 
borough  in  the  faid  then  next  Parliament  of  this 
kingdom,  for  him  the  faid  Richard  Smith,  in  order 
that  he  the  faid  Richard  Smith  might  be  elected 
and  returned  a  burgefs  to  ferve  for  the  faid  bo- 
rough in  the  faid  then  next  Parliament  of  this  king- 
dom ;  by  means  whereof  the  faid  feveral  perfons 
laft  above-named,  who  bad  fuch  right  to  vote  as 
aforefaid,  were  refpc&ively  tempted,  corrupted,  and 
procured  to  give,  and  did  give  their  votes  at  and  in 
the  faid  election  fo  had  and  made  as  aforefaid,  for 
the  faid  Richard  Smith,  for  the  purpofe  afore- 
faid ;  that  is  to  fay,  at  the  borough  of  Hindon  afore- 
faid, in  the  faid  county  of  Wilts,  to  the  great  ob- 

flruclion 
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ftru£tion  and  hindrance  of  a  free,  quiet,  indifferent,  and 
tmbiafTed  election  of  burgefTes  to  ferve  in  Parliament  for 
the  fame  borough,  in  violation  and  fubverfion  of  the 
conftitution  of  this  kingdom,  and  of  the  liberties  and 
privileges  of  the  fubjedts  thereof,  to  the  evil  and  per- 
nicious example  of  all  others  in  the  like  cafe  offending, 
and  againft  the  peace  of  our  faid  Lord  the  King,  his 
crown  and  dignity  :  And  the  faid'Attorney  General  of 
our  faid  Lord  the  King,  for  our  faid  Lord  the  King, 
gives  the  court  here  further  to  underftand  and  be  in- 
formed, that  the  faid  Richard  Smith,  well  knowing 
the  premifes,  but  being  fuch  perfon  as  aforefaid,  and 
again  unlawfully,  wickedly,  and  corruptly  intending, 
as  much  as  in  him  the  faid  Richard  Smith  lay,  to 
interrupt  and  prevent  the  free  and  indifferent  elec- 
tion of  burgefies  to  ferve  as  burgefTes  for  the  fame 
borough  in  the  Parliament  of  this  kingdom,  and  by 
illegal  and  corrupt  means  to  procure  himfelf  to  be 
ele&ed  to  ferve  as  a  burgefs  for  the  faid  borough  in 
the  Parliament  of  this  kingdom,  the  faid  Richard 
Smith,  before  the  faid  eledion,  (to  wit)  on  the  faid 
%tb  day  of  Ottobcr*  in  the  I4.th  year  aforefaid,  at 
Hindon  aforefaid,  in  the  faid  county  of  Wilts,  un- 
lawfully, wickedly,  and  corruptly  did  give,  and  caufe 
and  procure  to  be  given,  to  divers  other  perfons, 
namely,  Thomas  Moore,  Charles  Simpfon,  John 
Baldwin,  Jeremiah  Lucas,  Robert  Tyley,  Thomas 
Farrell,  Jofeph  Norton,  Jofeph  Kirk,  John  Ed- 
wards, William  Stephens,  John  Maifhment,  John 
Larkham,  Renalder  Bowles,  Jofeph  Cholfey  the 

younger, 
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younger,  John  Davis  the  elder,  Richard  Erwood, 
William  Cheverall,  Samuel  Daw,  Thomas  Harden, 
James  Edwards,  Jofeph  Cholfey  the  elder,  Thomas 
Spencer,  James  Smart,  John  Randall,  Edward  Ran- 
ger, John  Dewey,  Luke  Beckett,  Philip  Beckett, 
Henry  Dukes,  Edward  Beckett,  Ifaac  Moody,  • 
William  Hacker,  John  Bifliop,  Edward  Hollowday, 
George  Spender  the  younger,  John  Chiverall,  John 
Dukes  the  Elder,  John  Dukes  the  younger,  Robert 
Wyer,  Mofes  Weeks,  George  Dukes,  George  Hav- 
ward,  Edward  Trewlock,  Matthew  Davis,  Philip 
Beckett  the  younger,  Henry  Jerrett,  John  Davis  the 
younger,  William  Day,  Samuel  Collier,  Walter 
Piercy,  Edward  Shergold,  Benjamin  Beckett,  Ed- 
ward White,  John  Hooper  the  elder,  Samuel  Far- 
thing, John  Hooper  the  younger,  William  Newton 
the  elder,  William  Newton  the  younger,  James 
Piercy,  Henry  Huffe  the  elder,  Henry  Huffe  the 
younger,  Benjamin  Cholfey  the  younger,  John  Bel!, 
(George  Spender  the  elder,  James  Anderfun  the 
younger,  William  Lambe,  Jof.  Lambe,  Edward 
White,  Robert  Wyer,  Matthew  Whyte  the  younger, 
Mathew  Steevens,  William  White,  Richard  Ingram, 
Francis  Ranger,  William  Percy,  Elias  Pitman, 
IVilliam  Cuff  the  elder,  Mathew  White  the  elder, 
William  Steevens,  George  Steevens,  John  Steevens 
the  elder,  James  Steevens,  John  Steevens  the  younger, 
John  Wyer,  Benjamin  Cholfey  the  elder,  William 
Ranger,  Francis  Chiverali,  Charles  Wyer, 

James 
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James  Wyer,  -John  White,  William  Wyer, 
James  Anderfon  the  elder,  John  Beckett,  Tho» 
mas  Wyer,  Luke  Beckftt  the  elder,  Roger 
Spender,  Robert  Day,  William  Cuff  the  younger, 
Elias  Steevens,  James  Steevens,  William  Gilham, 
Henry  Savage,  Jarvis  Gilbert,  Thomas  Percy, 
John  Ranger,  Edward  Percy,  William  Percy  the 
younger,  Robert  Gilbert,  William  Dukes,  Tho- 
mas Dukes,  Roger  Norton,  Jofeph  Moody,  James 
Gilbert,  John  Gane,  Luke  Mead,  Nathaniel  Philips, 
Jofeph  Norton,  Samuel  Norton,  John  Ranfome, 
Thomas  Brookes,  Samuel  Phillips,  Jofeph  Scamel, 
William  Sandall  the  elder,  Luke  Maifliment  the 
younger,  Luke  Maifhmsnt  the  elder,  John  Maifh« 
ment,  William  Sendle,  James  Burleigh,  William 
Harden,  Samuel  Field,  John  Bowles,  Robert  Ranger* 
Thomas  Lanham,  John  Richardfon,  William  Spende^ 
Henry  Obourne,  John  Penny,  Richard  Pittman, 
William  Nifbeck,  James  Davis,  Jofeph  Gilbert, 
James  -Cough,  James  Wire,  John  Gilbert,  and 
John  Steevens,  refpe&ively,  each  and  every  of  them, 
then  and  there,  and  until  and  at  the  time  of  the  faid 
election  fo  had  and  made  as  aforefaid,  claiming  a  right 
to  vote  in  the  election  of  burgefles  to  ferve  for.  the  faid 
borough  in  the  Parliament  of  this  kingdom,  a  large 
lum  of  money,  to  wit,  the  fum  of  five  guineas,  of  like 
lawful  money,  as  a  bribe  and  reward  to  engage, 
corrupt,  and  procure  the  faid  feveral  perfons  fo  claim- 
ing a  right  to  vote  as  aforefaid  refpectively,  to  give 
their  refpe£Uve  votes  at  the  faid  election  of  burgefles  to 
ferve  in  Parliament  for  the  fame  borough,  for  him  the 

faid 
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faid  Richard  Smith,  in  order  that  he  the  faid  Richard 
Smith  might  be  elected  and  returned  a  burgefs  to  ferve 
for  the  faid  borough  in  the  faid  then  next  Parliament 
of  this  kingdom,  to  the  great  cbftru£tion  and  hind- 
rance of  a  free,    quiet,    and   indifferent  eledion    of 
burgeffes   to  ferve    in    Parliament  for  the    fame   bo- 
rough, in  violation  and  fubverfion  of  the  conftitution 
of  this  kingdom,  and  of  the  liberties  and  privileges  of 
the  fubjefts  thereof,  to  the  evil   and  pernicious  ex- 
ample of  all  others  in  the  like  cafe  offending,  and 
againft  the   peace   of  our  faid    Lord  the   King,  his 
crown  and  dignity  :  And  the  faid  Attorney  General  of 
our  faid  Lord  the  King,  for  our  faid  Lord  the  King, 
gives    the  court   here    further  to   underftand    and  be 
informed,    that    the    faid    borough    of    Hindon,    in 
the  faid  county  of  Wilts,    is    an  ancient    borough, 
and  for  a  long  fpace    of    time  two    burgefles    have 
been    elected   and   fent,    and   of    right   ought   to   be 
eleded  and  fent,  to  ferve  for  the  faid  borough  in  the 
Parliament  of  this  kingdom,  to  wir,  at  the  borough 
of  Hindon   aforefaid,  in    the   faid  county  of  Wilts : 
And  the  faid  Attorney  General  of  our  faid  Lord  the 
King,  for  our  faid  Lord  the  King,   gives  the  court 
here  further  to  undeiftand  and  be  informed,  that  the 
faid  Richard   Smith,    being  a  perfon    of  a  depraved* 
corrupt,  and  wicked  mind  and  difpofition,  and  un- 
lawfully and  wickedly  intending,  as  much  as  in  him 
the  faid  Richard  Smith  lay,  to  prevent  and  interrupt 
the  free  and  indifferent  election  of  burgeffes  to  ferve 
for  the  fame  borough  in  the  Parliament  of  this  king- 
dom, and   by   illegal  and   corrupt   means   to  procure 
himfclf  to  be  elected  to  ferve  as  a  burgefs  for  the  faid 
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borough  in  the  Parliament  of  this  kingdom,  on  ibe 
eighth  day  of  October ,  in  the  I4.th  year  aforefaid,  aC 
the  borough  of  Hindon  aforefaid,  in  the  faid  county 
of  Wilts,  unlawfully,  wickedly,  and  corruptly  did 
give,  and  caufe  and  procure  to  be  given,  to  divers  per- 
fons,  namely,  Jeremiah  Lucas,  Thomas  Moore,  Charles 
Simpfbn,  John  Baldwin,  Jeremiah  Lucas, RobertTyley* 
Thomas  Farrell,  Jof.  Norton,  Jof.  Cuff,  John  Edwards, 
William  Steevens,  John  Maifhment,  John  Larkharn, 
Renalder  Bowles,  Jofeph  Cholfey  the  younger,  John 
Davis  the  elder,  Richard  Erwood,  William  Chiver- 
all,  Samuel  Daw,  Thomas  Harden,  James  Edwards, 
Jof.  Cholfey  the  elder,  Thomas  Spencer,  James 
Smart,  John  Randle,  Edwaid  Ranger,  John  Dewey, 
Luke  Beckett,  Philip  Beckett,  Henry  Dukes,  Ed- 
ward Beckett,  Ifaac  Moody,  William  Hacker,  John 
Bifhop,  Edward  Hollowday,  George  Spender  the 
younger,  John  Chiverall,  John  Dukes  the  elder, 
John  Dukes  the  younger,  Robert  Wyer,  Mofes 
Weeks,  George  Dukes,  George  Hay  ward,  Edward 
Trewlock,  Matthew  Davis,  Philip  Beckett  the 
younger,  Henry  Jerrett,  John  Davies  the  younger, 
WilHam  Day,  Samuel  Collier,  Walter  Percy,  Ed- 
ward Shergotd,  Benjamin  Beckett,  Edward  White, 
John  Hooper  the  elder,  Samuel  Farthing,  John 
Hooper  the  younger,  William  Newton  the  elder, 
William  Newton  junior,  James  Percy,  Henry  Huff 
the  elder,  Henry  Fluff  the  younger,  Benjamin  Chol- 
fey the  younger,  John  Bell,  George  Spender  the 
elder,  James  Anderfon  the  younger,  William  Lambe, 

Jofeph 
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Jofeph  Lambe,  Edward  White,  Robert  Wyer,  Ma- 
thevv  White  the  younger,  Mathew  Steeven?,  Wil- 
liam White,  Richard  Ingram,  Francis  Ranger,  Wil- 
liam Percy,  Elias  Pittman,  William  Cuff  the  elder, 
Mathew  White  the  elder,  William  Steevens,  George 
Steevens,  John  Steevens  the  elder,  James  Steevens, 
John  Steevens  the  younger,  John  Wyer,  Benjamin 
Cholfey  the  elder,  William  Ranger,  Francis  Che- 
verall,  Charles  Wyer,  James  Wyer,  John  White, 
William  Wyer,  James  Anderfon  the  elder,  John 
Beckett,  Thomas  Wyer,  Luke  Beckett  the  elder, 
Roger  Spender,  Robert  Day,  William  Cuff  the 
younger,  Elias  Steevens,  James  Steevens,  William 
Gilham,  Henry  Savage,  Jarvis  Gilbert,  Thomas 
Percy,  John  Ranger,  Edward  Penny,  William 
Percy  the  younger,  Robert  Gilbert,  William  Dukes* 
Thomas  Dukes,  Roger  Norton,  Jof.  Moody,  James 
Gilbert,  John  Gane,  Luke  Mead,  Nathaniel  Phi- 
lips, Jof.  Norton,  Samuel  Norton,  John  Ranfome, 
Thomas  Brooks,  Samuel  Philips,  Jof.  Scamell,  Wil- 
liam Sandall  the  elder,  John  Maifliment  the  younger, 
Luke  Maiftiment  the  elder,  John  Maifhment,  Wil- 
liam Sendell,  James  Burleigh,  William  Harden, 
Samuel  Field,  John  Bowles,  Robert  Ranger,  Tho- 
mas Lanham,  John  Richardfon,  William  Spender, 
Henry  Obourne,  John  Penny,  Richard  Pittman, 
William  Nifbeck,  James  Davis,  Jof.  Gilbert,  James 
Gough,  James  Wire,  John  Gilbert,  John  Steevens, 
refpectively,  each  and  every  of  them  then  and  there 
having  a  right  to  vote  at  and  in  the  election  of  bur- 
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gefies  to  ferve  for  the  fame  borough  in  the  Parlia-> 
ment  of  this  kingdom,  another  large  fum  of  money 
(to  wit),  the  fum  of  five  guineas  of  like  lawful  mo- 
ney, as  a  bribe  and  reward  to  engage,  corrupt,  and 
procure  the  faid  feveral  laft-mentioned  perfons  re- 
fpe&ively  to  give  their  refpedtive  votes  at  and  in  the 
then  next  election  of  burgeffesto  fcrve  in  Parliament  for 
the  fame  borough,  for  him  the  faid  Richard  Smith, 
in  order  that  he  the  faid  Richard  Smith  might  be 
elected  and  returned  a  burgefs  to  ferve  for  the  faid 
borough,  at  the  then  next  election  of  burgefles  to 
ferve  in  the  Parliament  of  this  kingdom,  to  the  great 
obftru&ion  of  a  free,  indifferent,  and  unbiafled  elec- 
tion of  burgefies  to  ferve  in  Parliament  for  the  fame 
borough,  in  violation  and  fubverfion  of  the  conftitu- 
tion  of  this  kingdom,  and  of  the  liberties  and  privi- 
leges of  the  fubjects  thereof,  to  the  evil  and  perni- 
cious example  of  all  others  in  the  like  cafe  offending, 
and  againft  the  peace  of  our  faid  Lord  the  King,  his 
crown  and  dignity  :  And  the  faid  Attorney  General 
of  our  faid  Lord  the  King,  for  our  faid  Lord  the 
King,  giveth  the  court  here  further  to  underftand 
and  be  informed,  that  the  faid  Richard  Smith,  being 
fuch  perfon  as  aforefaid,  and  again  unlawfully  and 
wickedly  intending,  as  far  as  in  him  lay,  to  inter- 
rupt and  prevent  the  free  and  indifferent  election  of 
burgefies  to  ferve  for  the  faid  borough  of  Hindon  in 
the  Parliament  of  this  kingdom,  and  by  illegal  and 
corrupt  means  to  procure  himfelf  to  be  eledled  and 
returned  to  ferve  as  a  Burgefs  for  the  faid  borough  in 
•  the 
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the  Parliament  of  this  kingdom,  he  the  faid  Richard 
Smith,  on  the  10th  day  of  Oftober,  in  the  J4th  year 
aforefaid,  at  the  borough  of  Hindon  aforefaid,  in  the 
faid  county  of  Wilts,  unlawfully,  wickedly,  and 
corruptly  did  lend,  and  caufe  and  procure  to  be  lent, 
to  divers  other  perfona,  namely,  Thomas  More, 
Charles  Simpfon,  John  Baldwin,  Jeremiah  Lucas, 
Robert  Tyley,  Thomas  Farrell,  Jof.  Norton,  Jofeph 
Kirk,  John  Edwards,  William  Stephens,  John 
Maifhment,  John  Larkham,  Renalder  Bowles,  Jof. 
Cholfey  the  younger,  John  Davies  the  elder,  Richard 
Erwood,  William  Cheverall,  Samuel  Daw,  Thomas 
Harden.,  James  Edwards,  Jof.  Cholfey  the  elder, 
Thomas  Spencer,  James  Smart,  John  Randall,  Ed- 
ward Ranger,  John  Dewey,  Luke  Beckett,  Pnilip 
Beckett,  Henry  Dukes,  Edward  Beckett,  Ifaac 
Moody,  William  Hacker,  John  Bifhop,  Edward 
Hollowday,  George  Spender  the  younger,  John 
Cheveral),  John  Dukes  the  elder,  John  Dukes  the 
younger,  Robert  Wyer,  Mofes  Weeks,  George 
Dukes,  George  Hayward,  Edward  Trewlock,  Ma- 
thew  Davis,  Philip  Beckett  the  younger,  Henry 
Jerrett,  John  Davis  the  younger,  William  Day, 
Samuel  Collier,  Walter  Percy,  Edward  Shergold, 
Benjamin  Beckett,  Edward  White*  John  Hooper 
the  elder,  Samuel  Farthing,  John  Hooper  the  younger, 
William  Newton  the  elder,  William  Newton  the 
younger,  James  Percy,  Henry  Huff  the  elder,  Henry 
Huff  the  younger,  Benjamin  Cholfey  the  younger, 
John  Bell,  George  Spender  the  e'der,  James  Ander- 
Vot.  IV.  Y  fon 
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fon  the  younger,  William  Lambe,  Jof.  Lambe,  Ee£- 
ward  White,  Robert  Wyer,  Mathcw  White  the 
younger,  Mathew  Steevens,  William  White,  Ri- 
chard Ingram,  Francis  Ranger,  William  Percy,  Elias 
Pittman,  William  Cuffe  the  elder,  Mathew  Whyte 
the  elder,  William  Steeventfj  George  Steevens,  John 
Steevens  the  elder,  James  Steevens,  John  Steevens 
the  younger,  John  Wyer,  Benjamin  Cholfey  the 
elder,  William  Ranger,  Francis  Cheverall,  Charles 
Wyer,  James  Wyer,  John  Whyte,  William  Wyer, 
James  Anderfon  the  elder,  John  Beckett,  Thomas 
Wyer,  Luke  Beckett  the  elder,  Roger  Spender, 
Robert  Day,  William  Cuff  the  younger,  Elias 
Steevens,  James  Steevens,  William  Gilham,  Henry 
Savage,  JarvisGilberty  Thomas  Percy,  John  Ranger, 
Edward  Percy,  William  Percy  the  younger,  Robert 
Gilbert,  William  Dukes,  Thomas  Dukes,  Roger 
Norton,  Jofeph  Moody,  James  Gilbert,  John  Gane, 
Luke  Mead,  Nathaniel  Philips,  Jofeph  Norton, 
Samuel  Noiton,  John  Ranfome,  Thomas  Brookes, 
Samuel  Philips,  Jofeph  Scamell,  William  Sandall 
the  elder,  Luke  Maiftiment  the  younger,  Luke 
Malfliment  the  eldet,  John  Maifhment,  William 
Sendle,  James  Borleigh,  William  Harden,  Samuel 
Kield,  John  Bowles,  Robert  Ranger,  Thomas  Lan- 
ham,  John  Richardfon,  William  Spender,  Henry 
Obournc,  John  Penny,  Richard  Pittman,  William 
Ne&ick,  James  Davis,  Jofeph  Gilbert,  James* 
Gough,  James  Wire,.  John  Gilbert,  and  John 
Suet-ens,  refpectively,  each  and  every  of  them  then' 
7  and; 
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tnd  there  having  a  right  to  vote  at  and  in  the  election 
of  burgefles  to  ferve  in  Parliament  for  the  fame  bo- 
rough, a  large  fum  of  money,  to  wit,  five  guineas 
of  lawful  money  of  Great  Britain,  as  a  bribe  and 
Reward  to  engage,  corrupt,  and  procure  the  faid 
feveral  perfons  laft  above-named,  having  a  right  to 
vofe  as  aforefaid,  refpectively  to  give  their  refpedtive 
votes  in  the  then  next  election  of  burgefles  to  ferve 
f6r  the  faid  borough  in  the  Parliament  of  this  king- 
dom, for  the  faid  Richard  Smith,  in  order  that  he  the 
faid  Richard  Smith  might  be  elected  and  returned 
-A  burgefs  to  ferve  for  the  faid  borough  in  the  then 
next  Parliament  of  this  kingdom,  to  the  great  ob- 
ftruction  and  hindrance  of  a  free,  indifferent,  and 
unbiafled  election  of  burgefles  to  ferve  in  Parliament 
for  the  fame  borough,  in  violation  and  fubverfion 
of  the  conftitution  of  this  kingdom,  and  of  the  liber- 
ties and  privileges  of  the  fubjedts  thereof,  to  the 
evil  and  pernicious  example  of  all  others  in  the  like 
cafe  offending,  and  againft  the  peace  of  our  faid 
Lord  the  King,  his  crown  and  dignity :  Whereupon 
the  faid  Attorney  General  of  our  faid  Lord  the 
King,  who  for  our  faid  Lord  the  King  in  this  behalf 
profecuteth,  for  our  faid  Lord  the  King  prayeth  the 
confideration  of  the  court  here  in  the  premifcs,  and 
that  due  procefs  of  law  may  be  awarded  againft  him 
the  faid  Richard  Smith  in  this  behalf,  to  make  him 
anfwer  to  our  faid  Lord  the  King  touching  and  con- 
cerning the  premifles  aforefaid  :  Wherefore  the  flieriff 
Y  2  Of 
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of  the  faid  county  of  Wilts  was  commanded  that  hfl» 
fhould  not  forbear  by  reafon  of  any   liberty  in  his 
bailiwick,  but  that  he  fhould  caufe  him  to  come  to 
anfwer  to  our  faid  Lord  the  King  touching  and  con- 
cerning the  premifles  afcrefaid.     And  now  (that  is  t<* 
fay)  on  Tuefday  next  after  the  octave  of  Saint  Hilary, 
in    the  fame  term,  before  our    faid   Lord   the  King 
at  Weftminfter  cometh  the  faid  Richard    Smith,  by 
William  Sidgwick   his  attorney,    and  having  heard 
the  faid  information  read,  he  faith  that  he  is    "  Not 
"  Guilty"  thereof,    and  hereupon  he-putteth  himfelf 
upon  the  country;    and  the  aforefaid  Edward  Thur- 
low,  Efquire,  who  profecuteth  for  our  faid  Lord  the 
King  in  this  behalf,  doth  the  like:    Therefore  let  a 
yary  thereupon  come  before  our  faid  Lord  the  King, 
on  the  octave  of  the  purification  of  the  blefled  Virgin 
Mary,  wherefoever  he  (hall  then  be  in  England,  by 
whom  the  truth  of  the   matter  may  be    the    better 
known,  and  who  are  not  of  the  kindred  of  the  faid 
Richard  Smith,  to  try  upon  their  oath  whether  the 
faid  Richard  Smith  be  guilty  of  the  premifles  aforefaid 
or  not.:    Becaufe  as  well  the  faid  Edward  Thurlow, 
Efquire,  who  profecuteth  for  our  faid  Lord  the  King 
in  this  behalf,  as  the  faid  Richard  Smith,  have  there- 
upon put  themfelves  upon   the  faid  jury,  the  fame 
day  is  given  as  well  to  the  faid  Edward  Thurlow, 
Efquire,  who  profecuteth  for  our  faid  Lord  the  King 
in  this  behalf,  as  to  the  faid  Richard  Smith  ;  at  which 
faid  time,  (to  wit)  on  the  oclave  of  the  purification 
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«f  the  blefled  Virgin  Mary  aforefaid,  before  our  faid 
Lord  -the  King  at  Weftminfter  come  as  well  the  faid 
Edward  Thurlow,  Efquire,  who  profccuteth  for  our 
faid  lyord  the  King  in  this  behalf,  as  the  faid  Richard 
Smith  by  his  Attorney  aforefaid:  And  the  fheriffof 
the  faid  county  of  Wilts  returned  the  names  of  twelve 
jurors,  none  of  whom  come  to  try  in  form  aforefaid, 
therefore  the  fheriff  of  the  faid  -comity  of  Wilts  is 
commanded  that  he  do  not  forbear  by  reafon  of  any 
liberty  in  his  Bailiwick,  but  that  he  diflrain  the 
jurors  laft  aforefaid  by  all  their  lands  and  chatties  in 
his  bailiwick,  fo  that  neither  they,  nor  any  one  for 
them,  do  put  their  hands  to  the  fame,  un;il  he  fhall 
have  another  command  from  our  faid  Lord  the  King 
for  that  purpofe,  and  that  he  anfwer  to  our  faid  Lord 
the  King  for  the  iflues  thereof,  fo  that  he  may  have 
their  bodies  before  our  faid  Lord  the  King,  in  fifteen 
days  from  the  feaft  day  of  Eafter,  wherefoever  he 
fhall  then  be  in  England,  or  before  the  Juftices  of  our 
/aid  Lord  the  King  affigned  to  hold  the  affixes  in  and 
for  the  faid  county  of  Wilts,  if  they  (hall  come  before 
that  time  (that  is  to  fay)  on  Saturday  the  ninth  day 
of  March  next,  at  New  Saru;n,  in  the  faid  county, 
according  to  the  form  of  the  ftatute  in  that  cafe  made 
and  provided,  to  try  upon  their  oath  whether  the  faid 
Richard  Smith  be  guilty  of  the  premifles  aforefaid 
or  not,  in  default  of  the  jurors  aforefaid  who  came 
not  to  try  in  form  aforefaid  j  therefore  Jet  the  fheriff 
pf  the  faid  county  have  the  bodies  of  the  fame  jurors 
Y  3  accord- 
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'accordingly  to  try  in  form  aforefaid :    The  fame  day 
is   given,    as    well    to   the    faid    Edward    Thurlow, 
Efquue,     who    prpfecuteth    for   our    laid    Lord    the 
King  in   this  behalf,  a*  to  the  faid  Richard  Smith  ; 
at  which  time,  to  wit,  in  fifteen  days  from  the  feaft 
day  of  Eafter   aforefaid,    before   our  faid   Lord    the 
King  at  Weftminfter  come  as   well  the   faid   Edward 
Thurlow,    Efquire,    who    profecuteth    for    our    faid 
Lord  the   King  in    this  behalf,  as  the  faid  Richard 
Smith  by  his  Attorney  aforefaid  :    And  the  aforefaid 
Juftices  of  Aflize,  before  whom  the   faid  jury  came 
to  try  in   form  aforefaid,  fent  here  their   record   had 
before  them  in  theie  words ;    (that   is  to  fay)  after- 
wards, on  the  day  and  at  the  place  laft  within  men- 
tioned,   before   Sir  James   Eyre,    Knight,    and    Sir 
Beaumont  Hotham,  Knight,    two  of  the  Barons  of 
his  Majefty's  court   of  Exchequer,    Jultices  of  our 
faid    Lord    the    King   afiigned    to   hold    the    Aflizes 
in  and  for  the  county  of  Wilts   within  mentioned, 
according  to    the   form   of  the    ftatute  in  fuch  cafe 
inade  and  provided,  come  as   well   the  within  iiamed 
Edward    Thurlow,    Efquire,    who    profecuteth    for 
our  faid  Lortl  the  King  in   this  behalf,  as  the  within 
named     Richard    Smith    by    his     Attorney   within 
mentioned;    and    the  jurors   of  the  jury,    whereof 
there  is  mention  within    made,    being  called,    fome 
of  them  (to  wit)  William  Bennet,  of  Norton  Bavanf, 
Efquire,    Richard     Southby,    of    Bulford,    Efquire^ 
Hayter,  of  Newton  Toney,  Efquire,  Tho« 

mas 
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tnas  Moore,  of  Durrington,  Efquire,  Francis  Dug- 
<lale  Aftley,  of  Eveiley,  Efquire,  and  John  White- 
lock,  of  Eaftridge,  Efquire,  come  and  are  fworn 
upon  the  faid  juryj  and  becaufe  the  reft  of  the  faid 
jury  do  not  appear,  therefore  others  of  the  byftand- 
crs,  being  chofen  for  this  purpofe  by  the  (heriff  of 
the  faid  county  at  the  requeft  of  the  faid  Edward 
Thurlow,  Efquire,  by  the  command  of  the  faid  Juftices 
are  anew  appointed,  whofe  names  are  affiled  in  the 
pannel  within  written,  according  to  the  form  of  the 
jftatute  in  fuch  cafe  made  and  provided  ;  and  the 
jurors  fo  anew  appointed  as  aforefaid,  to  wit,  James 
Hancock,  of  Smallbrook,  Edward  Bracher,  of  Stock- 
ton, John  Ferris,  of  Warminfter,  John  Foid,  of 
Potterne,  John  Jerrard,  of  Funthill  Giftbrd,  and 
William  Lawrence,  of  Alderbury,  being  called, 
Jikewife  come  and  are  fworn  upon  the  faid  jury; 
and  thereupon  public  proclamation  being  made  for 
our  faid  Lord  the  King,  as  the  cuftom  is,  that  if 
any  one  will  inform  the  Juftices  aforefaid,  the  King's 
Serjeant  at  Law,  the  King's  Attorney  General,  or 
the  jurors  of  the  jury  aforefaid,  concerning  the  mat- 
ters within  contained,  he  (hould  come  forth,  and 
fhould  be  heard  :  And  hereupon  Na(h  Grofe,  Ser- 
jeant at  Law,  offereth  himfelf  on  the  behalf  of  our 
faid  Lord  the  King  to  do  this  ;  Whereupon  the 
court  here  proceedeth  to  take  the  faid  inqueft  by  the 
jurors  aforefaid,  now  here  appeajing  for  the  purpofe 
aforefaid  ;  who  being  elected,  tried,  and  fworn  to  fpeak 
the  truth  concerning  the  matters  within  contained, 
Y  4  fay 
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fay  upon  their  oath  that  the  faid  Richard  Smith  « 
guilty  of  the  premifles,  in  the  information  within 
Specified  and  charged  upon  him,  in  manner  and 
form  as  in  and  by  the  faid  information  is  within  al- 
leged againft  him." 

The  other  three  informations,  were,  in  point  of 
form,  entirely  the  fame  with  this. 
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T  O    T  H  E 

CAS  EOF  SHAFTESBURY. 
V  O  L.  II.     CASE  XIX. 

ON  Thurfday,  the  4th  of  May,  1775*, 
the  Houfe  had  refolved,  That  it 
would  be  highly  expedient  to  take  the  mi- 
nutes, of  the  examination  taken  before  the 
Committee  who  tried  this  caufe,  into  con- 
fideration,  as  early  as  poflible  in  the  next 
feffion  of  Parliament  (i). 

On  Thurfday,  the  2d  of  November, 
1775,  which  was  the  8th  day  of  the  enfu- 
ing  feffioDj  all  the  refolutions  of  the  Houfe, 

(i)  Suprat  vol.  ii.  p.  313. 

Of 
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of  the  4th  of  May,  relative  to  this  caufe, 
fuch  as  they  have  been  ftated  in  the  hiftory 
of  the  cafe(i),  were  read  (2);  and  then 
the  Houfe  came  to  a  refolution,  That  thejr 
would,  on  Thurfday,  the  i  ft  day  of  Fe- 
bruary, 1776,  take  the  minutes  of  the 
examination  taken  before  the  Committee 
into  confideration  (3). 

At  the  fame  time,  orders  were  made, 
feverally,  That  thirteen  perfons,  therein 
named,  mould  attend  the  Houfe,  on  the 
i  ft  of  February  (4). 

And  the  following  order  was  made  : 
Ordered,  "  That  Mr.  Speaker  do  not 
«'  iffue  his  warrant,  for  the  making  jout  a 
"  new  writ,  for  the  eleding  of  a  burgefSj 
"  to  ferve  in  Parliament,  for  the  borough 
*'  of  Shafton,  otherwife  Shaftefbury,  be- 
*e  fore  the  ifl  day  of  February  next  (5)." 

"  Thurfday,  the  25th  of  January,  1776.—- 
The  order  for  taking  the  minutes  of  tht 

(1)  Supra,  vol.  ii.  p.  311,  to  313. 

(2)  Votes,  p.  42,  43.  (3)  Ibid.  p.  43. 
(4)  Ibid,                                  (5)  Ibid. 
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Committee  into  confederation  on  the  ift 
of  February,  was  difcharged,  and  a  new 
order  made,  for  taking  them  into  confider- 
ation  on  Wednesday  the  i4th  of  that 
month  (i). 

At  the  fame  time,  a  joint  order  was 
made,  for  the  attendance,  on  the  i4th,  of 
the  perfons  who  had  been  feverally  ordered 
to  attend  the  Houfe  on  the  2d  (2). — This 
joint  order  was  renewed,  afterwards,  when- 
ever the  further  confideration  of  this  bu- 
finefs  was  adjourned  to  a  fubfequent 
day. 

On  Wednefday,  the  i4th  of  February, 
the  order  of  the  day  for  that  purpofe  being 
read,  the  Houfe  entered  on  the  confider- 
ation of  the  minutes  of  the  Committee; 
and,  as  the  proceedings  of  that  day  gave 
occafion  to  much  fubfequent  debate,  and 
there  has  been  a  great  diverfity  of  opinion 
with  regard  to  the  propriety  of  them,  it 
will  be  proper  to  fet  forth  the  account  of 

(ij  Vpte?,  p,  208,  (2)  Ibid. 

them 
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them    at   large,    as  it   is   entered   in   the 
Votes, 

"  The  Houfe  proceeded  to  take  into 
c<  confideration,  the  minutes  of  the  exa- 
"  mination  taken  before  the  fele&  Com- 
"  mittee,  who  were  appointed,  in  the  laft 
««  feffion  of  Parliament,  to  try  and  deter- 
"  mine  the  merits  of  the  petition  of  Hans 
"  Wintrop  Mortimer,  Efquire,  complain- 
"  ing  of  an  undue  election  and  return, 
"  for  the  borough  of  Shafton,  otherwife 
<c  Shaftefbury,  in  the  county  of  Dor- 
"  let. 

"  The  Houfe  was  moved,  That  the 
ct  proceedings  of  the  Houfe,  of  the  25th 
"  day  of  Ai  ril,  and  the  4th  day  of  May, 
ce  in  the  laft  feffion  of  Parliament,  upon 
"  the  report  which  was  made  from  the 
"  faid  felect  Committee,  might  be  read. 

"  And  the  fame  were  read  accord- 
«'  ingly. 

"  And  feveral  parts  of  the  faid  minutes 
'*  were  alfo  read. 

"  Refolved, 
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«'  Refolved,  nemlne  contradicente^ 

"  That  it  appears  to  this  Houfe,  by  the 
"  minutes  of  the  feleft  Committee,  ap- 
'*  pointed  to  try  the  merits  of  the  ele&ion. 
"  of  members  to  ferve  in  Parliament,  for 
4<  the  borough  of  Shaftefbury,  and  which 
"  have  been  laid  before  this  Houfe,  that 
*<  there  was  the  moft  notorious  fuborn- 
"  ation  of  perjury  praftifed,  and  the 
"  moft  corrupt  and  wilful  perjury  com- 
"  mitted,  at  the  laft  election  for  members 
"  to  ferve  in  Parliament,  for  the  borough 
"  of  Shaftcfbury,  in  the  county  of  Dor- 
"  fet. 

**  A  motion  was  made,  and  the  queftion 
"  being  propofed,  That  it  appears  to  this 
"  Houfe,  from  the  faid  minutes,  that 
<c  Francis  Sykes,  Efq;  was  a  principal 
"  promoter,  and  fuborner  of  the  faid  cor- 
*'  rupt  and  wilful  perjury; 

"  A  motion  was  made,  and  the  queftion 
<(  being  put,  That  the  further  confidcr- 
*'  ation  of  the  faid  minutes  be  adjourn^4 

«  till 
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"  till  this  day  fortnight,  the  28th  day  of 
fl  this  inftant  February  ; 

"  It  paffed  in  the  negative. 

"  Refolved,  That  it  appears  to  this 
**  Houfe,  from  the  faid  minutes,  that 
*<  Francis  Sykes,  Efq;  was  a  principal 
*e  promoter  and  fuborner  of  the  faid  cor- 
Ct  rupt  and  wilful  perjury. 

"  Refolved,  That  it  appears  to  this 
*'  Houfe,  from  the  faid  minutes,  that  Tho- 
"  mas  Rumbold,  Efquire,  was  a  principal 
'*  promoter  and  fuborner  of  the  faid  cor*. 
*'  rupt  and  wilful  perjury. 

<c  Refolved,  That  it  appears  to  this 
**  Houfe,  from  the  faid  minutes,  that 
?c  John  Good  was  a  principal  promoter, 
"  and  fuborner  of  the  faid  corrupt  and 
"  wilful  perjury. 

*•  Refolved,  That  it  appears  to  this 
4*  Houfe,  from  the  faid  minutes,  that 
«'  William  Bennet  was  a  principal  pro- 
"  moter,  and  fuborner  of  the  faid  corrupt 
'«  and  wilful  perjury. 

«  Refolved, 
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"  Refolved,  That  it  appears  to  this 
"  Houfe,  from  the  faid  minutes,  that 
"  William  Armftrong  was  a  principal 
"  promoter,  and  fuborner  of  the  faid 
"corrupt  and  wilful  perjury. 

"  Refolved,  That  it  appears  to  this 
"  Houfe,  from  the  faid  minutes,  that 
<c  Matthew  Merefield  was  a  principal  pro- 
"  moter,  and  fuborner  of  the  faid  corrupt 
"  and  wilful  perjury. 

"  Refolved,  That  it  appears  to  this 
«'  Houfe,  from  the  faid  minutes,  that 
"  William  Pope  was  a  principal  promoter, 
."  and  fuborner  of  the  faid  corrupt  and 
"  wilful  perjury. 

"  Refolved,  That  it  appears  to  this 
"  Houfe,  from  the  faid  minutes,  that 
"  Thomas  Hannam  was  a  principal  pro- 
"  moter,  and  fuborner  of  the  faid  corrupt 
«  and  wilful  perjury. 

"  Ordered,  That  the  Attorney  General 
<£  do  forthwith  profecute  the  faid  Francis 
"  Sykes,  Thomas  Rumbold,  John  Good, 
«  William  Bennet,  William  Armftrong, 

VOL.  IV,  Z  4t  Matthew 

. 
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'*  Matthew  Merefield,  William  Pope,  and 
'*  Thomas  Hannam,  for  the  faid  of- 
*<  fence. 

"  Ordered,  That  leave  be  given  to  bring 
<fr  in  a  bill,  to  disfranchife,  and  incapaci- 
'*  tate  certain  perfons,  therein  to  be  men- 
"  tioned,  from  voting  at  election  s  of  rnem- 
"  bers  to  ferve  in  Parliament,  and  for  pre- 
'*  venting  bribery  and  corruption  in  the 
*'  election  of  members  to  ferve  in  Parlia- 
**  ment  for  the  borough  of  Shaftefbury, 
"  in  the  county  of  Dorfet;  and  that  Sir 
"  George  Yonge,  Mr.  Hungerford,  Mr. 
*«  William  Drake  junior \  Mr.  Dafhwood, 
"  Mr.  Annefley,  Sir  George  Robinfon,  Mr. 
'*  George  Venables  Vernon,  Mr.  Abel 
"  Smith,  Mr.  Afheton  Curzon,  Mr.  Sut- 
'«  ton,  Mr.  Holt,  Sir  John  Duntze,  Sir 
<c  Richard  Worfeley,  Lord  Guernfey,  Mr. 
"  George  Clive,  Mr.  Dunning,  and  Mr. 
"  Serjeant  Adair,  do  prepare,  and  bring  in, 
"  the  fame  (i)." 

CO  Votes,  p.  327,  328. 

The 
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The  foregoing  refutations,  that  the  two 
candidates  who  had  been  returned,  and  the 
other  perlbns  therein  mentioned,  had  been 
guilty  of  Hibernation  of  perjury,  and  the 
orders  for  profecuting  them  for  that  of- 
fence, were  warmly  oppofed  on  feveral 
grounds. 

In  the  firft  place,  it  was  contended,  That 
it  was  improper,  and  unjuft,  for  the 
Houfe  to  declare  the  parties  guilty,  when 
there  had  been  no  evidence  given,  nor 
witneffes  examined,  in  the  Houfe,  to  fup- 
port  the  charge,  and  no  opportunity  given 
to  the  accufed,  to  produce  witneffes  to 
prove  their  innocence. 

The  anfwer  to  this  objection  was,  That 
the  Houfe  might,  with  the  fame  propriety, 
give  credit  to  the  account  of  the  evidence 
which  had  been  produced  to  the  Com- 
mittee, as  contained  in  the  minutes,  as  the 
courts  of  Weftminfter-ball  do  to  the  report 
of  a  judge,  of  the  evidence  given  on  the, 
trial  of  a  caufe  before  him  ;  and  that  it  had 
been  the  uniform  practice  for  the  Houfe, 
Z  2  merely 
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merely  on  the  evidence  given  in  Com- 
mittees, and  repojted  to  them,  to  proceed 
to  cenfures,  and  even  punimment.  That 
the  Journals  are  full  of  inftances,  of  return- 
ing officers,  and  other  perfons,  committed 
by  the  Houfe,  on  reports  from  the  Com- 
mittee of  elections,  of  evidence  of  the  mif- 
conduct  of  fuch  perfons  given  before  them, 
without  any  new  evidence  being  produced 
to  the  Houfe.  That,  even  fince  the  efta- 
blimment  of  the  new  judicature,  there  had 
been  examples  of  perfons  punifhed  for  pre- 
varication and  mifbehaviour  before  a  Com- 
mittee, on  the  mere  report  of  the  Chair- 
man of  fuch  Committee  j  and  that,  on  fuch 
occafions,  it  had  never  been  imagined  that 
the  Houfe  ought  firft  to  have  called  for 
evidence  at  their  own  bar,  to  prove  the 
prevarication,  and  mi/behaviour  (i).  That 
much  more  reliance  was  to  be  had  on  the 
teftimony  given  before  a  Committee,  by 
witnefTes,  fworn  to  Ipeak  the  truth,  and 

(2)  Vide  fut>ra>  vol.  i.   p.  88,  to  90.     Vol.  ill.  p. 
1 66,  167. 

liable, 
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liable,  in  cafe  of  perjury,  to  the  penalties 
of  the  law  (i),  than  to  what  perfons,  not 
upon  oath,  might  fay  at  the  bar  of  the 
Houfe. 

In  the  next  place  it  was  contended,  That 
the  evidence,  on  which  the  charge  of  fuborn- 
ation  of  perjury  was  founded,  as  contained 
in  the  minutes  of  the  Committee,  was  not 
fufficient  to  fupport  the  charge,  or  juftify 
the  propofed  refolutions. 

That  part  of  the  minutes,  on  which  the  re- 
folutions againft  Sykes  and  Rumbold  were 
founded,  is  in  the  evidence  given  by  one 
Henry  Waite  (a  tin-plate  worker,  and  fer- 
vant  to  John  Good),  on  the  firft  of  April; 
and  is  as  follows  : 

"  The  night  before  the  poll  I  had  con- 
«c  verfation  with  Sykes  and  Rumbold  at  my 
"  matter's  (hop. — Sundry  people  came 
"  there  to  regale  themfelves  on  that  behalf; 
"  a  little  bit  of  feaft  made  by  my  mafter. 

"  Sykes  and  Rumbold,  my  mafter  and 
?c  Merefield,  came  in  ;  and  Merefield  faid, 

(i)  10  Geo.  lU.  cap.  16.  §  29. 

Z  3  ««  he 
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tc  he  hoped  he  fhould  fee  them  in  as  good 
** 'Jpirits  next  day. —  Sundry  doubted  about 
«c  the  oath. — Sykes  and  Rumbold  faid>  they 
««  might  take  the  oath  veryfafefy. — Bothfaid 
tcjb. — When  Sykes  and  Rumbold  came  out 
*'  with  my  matter  to  go  round  the  ttreet 
<e  again,  Rumbold  and  Good  (the  matter) 
"  went  out  firft — Sykes,  laft  coming  out, 
"  fays  to  me,  Ton  may  depend  on  it,  it  is  not 
*'  my  money — I  faid,  very  well — I  wifh  you  a 
"  good-night. 

"  It  was  imagined  in  the  borough,  that 
<c  the  oath  would  be  given  next  morning. — 
*'  The  ground  of  doubt  was,  as  they  had 
*'  taken  fome  money"  (i). 

(Here  evidence  about  other  matters  in- 
tervenes.) 

Being  crofs-examined,  to  what  pafTed  at 
his  matter's  fhop,  on  the  night  before  the 
poll,  he  faid, 

« Sykes   and  Rumbold  faid,    they 

"  wight  take  the  oath—I  don't  know  they 

( i )  Vide  printed  minutes,  p.  27. 

«'  cat, 
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*  eat,  or  drank  —  I  cannot  be  punctual  who 
<c  faid  it  firft  to  the  people  then  fitting  — 
"  They  were  half  drunk,  or  thereabouts.  —  I 
<c  was  a  fervant  to  attend  them  all  night  —  I 
<c  was  fober—  Sykes  and  Rumbold  faid,  the 
<l  oath  was  nothing  at  all  to  them  —  There 
"  was  no  converfation.  between  Sykes  and 
'*  me  —  When  he  faid  the  money  was  not 
«  his  —  thefe  were  the  laft  words  he  faid 
"  when  he  was  coming  out  of  the  houfc 


(Here  again  evidence  about  other  mat- 
ters intervenes.) 

"  Several  people  were  in  the  room  when 
«c  Sykes  and  Rumbold  faid,  they  might 
"  fafify  take  the  oath  (2)." 

There  were  none  of  the  other  perfons, 
faid  by  Waite  to  have  been  prefent  at  this 
fcene,  called  before  the  Committee,  to 
corroborate  what  he  fwore  concerning  the 
converfation  of  Sykes  and  Rumbold. 

(i)  Printed  minutes,  p.  28.         (?)  Ibid. 

Z    4  This 
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This  evidence,  it  was  faid,  was  of  fuch  3, 
nature  as  fcarcely  to  deferve  any  credit, 
both  becaufe  it  was  unfupported  by  any 
concurrent  teftimony,  although,  according 
to  the  witnefs's  own  account,  there  were 
fundry  perfons  prefent ;  and  becaufe  the 
witnefs  owned  that  the  fuppofed  conver- 
fation  pafled  in  a  riotous  and  drunken  meet- 
ing, where  it  was  not  likely  that  he  could 
have  heard  with  much  accuracy,  or  would 
pay  a  very  nice  attention  to  the  expreilions 
uled  by  the  two  candidates. 

A  third  objection  to  the  orders  for  prq- 
fecuting  the  parties  for  fubcrnatlon  of  per- 
jury was  this  :  That  there  had  not  been  a 
trial  and  conviffioft  of  the  perfons  faid  to 
have  been  perjured  in  confequence  of  the 
fuppofed  fubornation. 

It  was  contended,  That  a  fuborner  of  per- 
jury muft  be  confidered  as  an  acceffary  be- 
fore the  fact,  and  that  it  is  a  general  rule 
of  law,  that  no  peribn  charged  as  an  accef- 
fary  {hall  be  put  on  his  trial,  until  the 

convict 


SHAFTESBURY.  Vol.  II.  Cafe  XIX.     345 

conviction  of  the  principal.   That  this  rule 
cannot  be  departed  from,  unlefs  in  fome 
inftances  where  particular  exceptions  from 
it   have  been  introduced  by  aft  of  Parlia- 
ment j  namely,  by  i  Ann. cap.  g.§  i.  in  cafes 
of  felony,    when,  from  particular  circum- 
ftances  enumerated  in  the  flatute,  it  is  im- 
poffible  that  there  fhould  be  a  fubfequent 
trial  of  the  principal ;   and  by  §  2.  of  the 
fame  ftatute,    in  cafes  of  receivers  of  ftolen 
goods,  knowing  them  to  be  ftolen.     That 
the  reafons  of  the  rule  are,  that,  in  the 
fir  ft  place,  unlefs  the  principal  has  com- 
mitted the  facl,  there  can  be  no  acceflary ; 
as,  for  example,   unlefs   perjury  has  been 
committed,  there  can  have  been  nofu6orn" 
ation,    and  the  only  proper  evidence  that 
the  fa6l  has  been  committed,  is  the  record 
of  the  conviction  ;   and  that,  in  the  fecond 
place,  if  the  acceflary  could  be  firft  tried, 
it  might  fo  happen,  that  he  mould  be  con- 
victed one  day,  and  ihe  principal  be  acquitted 
the  next,  which  would  be  abfurd  (i)  (A). 

,(i)  Hawk.  Pleas  pf  the  Cr.  Book  ii.  cap.  29.  §  43, 
4.4,,  45.     Black.  Com,  vol.  i.  p.  318,  319.  410  ed. 

J  Thefc, 


346       SUPPLEMENT  to  the  Cafe  of 

Thcfe,  and  other  arguments,  however 
weighty  they  appeared  to  many,  did  not 
prevail  with  the  majority  of  the  Houfe  on 
the  1 4th  of  February,  when  they  came  to 
the  refolutions  and  orders  which  have  been 
ftated. 

Informations  were,  in  confequence  of 
orders  of  the  Houfe,  prepared  by  the 
Attorney  General,  againft  all  the  perfons 
fpecified  in  the  orders ;  and  were  actually 
filed  againft  Mr.  Sykes  and  Mr.  Rum- 
bold. 

The  punifhment  for  perjury,  and  fuborn- 
ation  of  perjury,  is,  at  common  law,  the 
fame :  namely,  fine,  imprifonment,  and 
the  incapacity  of  being  a  witnefs  ever  after- 
wards (i).  By  the  ftatute  of  5  Eliz.  cap.  9. 
the  perfons  profecuted  thereon,  for  fuborn- 
ation  of  perjury,  are  punimed  with  the 
perpetual  incapacity  of  being  a  witnefs, 
and  a  fine  of  4o/.;  and,  in  defeft  of  goods 
or  chattels,  lands  or  tenements,  to  the 
value  of  407.  they  are  to  be  impri- 
foned  for  half  a  year,  and  to  ft  and  in 

(i)  €0.3.  Inft.  163. 

3  the 
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the  pillory  far  an  hour  (i).  Perjury,  by 
the  fame  ftatute,  is  punifhed  with  fix 
months  imprifonment,  a  fine  of  2o/.,  and 
the  perpetual  incapacity  of  being  a  witnefs ; 
and,  in  defeat  of  goods  or  chattels  to  the 
value  of  20 /.  then  the  offender  to  ftand 
with  both  ears  nailed  to  the  pillory  (2). 
In  both  cafes,  one  half  of  the  fine  is  to  go 
to  the  King,  and  the  other  to  the  party 
injured  by  the  perjury  (3). 

By  the  ftatute  of  2  Geo.  II.  cap.  25.  it 
is  enaded, 

"  That,  befides  the  punimment  already 
"  to  be  inflicted  by  law  for  the  crimes 
"  of  wilful  and  corrupt  perjury,  and  fub- 
"  ornation  of  perjury,  it  (hall  and  may 
"  be  lawful  for  the  court  or  judge,  before 
<f  whom  any  perfon  fhall  be  convicted  of 
<c  wilful  and  corrupt  perjury,  or  fuborna- 
"  tion  of  perjury,  according  to  the  laws  now 
"  in  being,  to  order  fiich  perfon  to  be  fent 
'*  to  fome  houfe  of  correction  within  the 
'«  fame  county,  for  a  time  not  exceeding 

(i)  5  EH*,  cap.  9.  §3,*        W§7-       f3)§S- 

"  feven 
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"  feven  years,  there  to  be  kept  to  hard  labour 
"  during  all  the  faid  time,  or  otherwifc 
"  to  be  tranfported  to  fome  of  his  Maje£- 
ct  ty's  plantations  beyond  the  feas,  for  a 
"  term  not  exceeding  feven  years,  as  the 
"  court  fhall  think  moft  proper ;  and  there- 
"  upon  judgment  fhall  be  given,  that  the 
"  perfon  convicted  (hall  be  committed  or 
".  tranfported  accordingly,  over  and  befide 
*c  fuch  punifhment  as  (hall  be  adjudged  to 
"  be  inflicted  on  fuch  perfon,  agreeable  to 
"  the  laws  noiv  in  being  j  and,  if  tranfpor- 
'*  tation  be  directed,  the  fame  mall  be  ex- 
"  ecuted  in  fuch  manner  as  is  or  fhall  be 
*«  provided  by  law  for  the  tranfportation  of 
"  felons  j  and  if  any  perfon  fo  committed 
*'  or  tranfported  mall  voluntarily  efcape  or 
•'  break  prifon,  or  return  from  tranfporta- 
"  tion  before  the  expiration  of  the  time 
•*'  for  which  he  fhall  be  ordered  to  be 
'•  tranfported,  as  aforefaid,  fuch  perfon,  be- 
"  ing  thereof  lawfully  convicted,  fhall  fuf- 
"  fer  death  as  a  felon,  without  benefit  of 
«  clergy,  and  fhall  be  tried  for  fuch  felony 

f'fe 
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4t  in  the  'county  where  he  fo  efcaped,    or 
*•  where  he  fhall  be  apprehended  (i)." 

The  new  penalties  introduced  by  this 
aft  are  made  to  attach,  on  conviction, 
whether  the  profecution  be  at  common  law, 
or  on  the  ftatute  of  5  Eliz.  When  the 
profecution  is  upon  the  ftatute  of  Eliza- 
beth, great  technical  nicety  is  required  in 
the  proceedings  (2)  (B).  Hence,  it  is  ufu- 
ally  carried  on  at  common  law  (3). 

"  Subornation  of  perjury  (fays  Hawkins, 
*•  in  his  Pleas  of  the  Crown,)  feems  to  be 
"  an  offence  in  procuring  a  man  to  take 
*'  a  falfe  oath  amounting  to  perjury,  ivka 
"  actually  takes  fuch  oath  ;  but  it  feemeth. 
"  clear  that,  if  the  perfon  incited  to  take 
«  fuch  an  oath,  do  not  actually  take  it,  the 
"  perfon  by  whom  he  was  fo  incited  is 
"not  guilty  of  fubornation  of  perjury  j 
"  yet  it  is  certain  that  he  is  liable  to  be 

(1)  2Geo.  II.  cap.  25.  §2. 

(2)  Hawk.  Pleas  of  the  Crown,  B.  i.  c.  69.  §  17. 

(3)  Black.  Comm.   voK  iv.  p.  137.  410  ed. 

<«  punifhedj 
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"  punifhed,  rrot  only  by  fine,  but  by  infa- 
"  mous  corporal  punifhment  (i)." 

With  regard  to  this  laft  offence,  of  incit- 
ing a  perfon  to  commit  perjury  who,  how- 
ever, does  not  commit  it,  it  is  evident,  that 
no  previous  conviction,  is,  or  can  be,  ne- 
ceffary,  as  a  ground  for  profecuting  the  of- 
fender.    As,    therefore,    there    were  fuch 
reafons  for  doubting  whether  profecutions 
for  fubornation  were  competent,  without 
an  antecedent  trial  and   conviction  of  the 
perfon  fuborned,  it  was  thought   proper, 
by  the  gentlemen  concerned  in  advifing  and 
drawing  the  informations  in  queftion,  to 
add,  to  the  counts  for  fubornation,  others 
charging  the    defendants  with   this  other 
offence  of  inciting  the  voters  to  perjury. 

Wednefday,  the  21  ft  of  February. — Sir 
George  Yonge  prefented  a  bill  of  inca- 
pacitation,  agreeable  to  the  order  of  the 
14th  (2),  which  was  ordered  to  be  read  a 

(1)  Hawk.  Pi.  of  the  Cr,  B.  i.  cap.  69.  §  10. 

(2)  Supra,  p.  338. 

fecond 
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fecond  time  on  the  4th  of  March,  and, 
in  the  mean  time,  it  was  ordered  to  be 
printed,  and  copies  thereof,  and  of  the  or- 
der for  the  fecond  reading,  ordered  to  be 
ferved  on  the  parties  named  in  it ;  leav- 
ing fuch  copies  at  the  lad  place  of  their 
abode  to  be  deemed  good  fervice  (i). 

Wednefday,  the  28th  of  February,— 
**  A  petition  of  Thomas  Rumbold,  Efq; 
**  was  prefented  to  the  Houfe,  fetting  forth, 
"  That  the  petitioner  obferves,  by  the 
4t  votes,  that  divers  refolutions  have  been 
"  come  to,  upon  taking  into  confideration 
"  the  minutes  of  the  examination  taken 
14  before  the  feledt  Committee,  who  were 
44  appointed,  in  the  laft  feffion  of  Parlia- 
44  ment,  to  try  and  determine  the  merits 
44  of  the  petition  of  Hans  Wintrop  Mor- 
44  timer,  Efq;  complaining  of  an  undue 
14  ele&ion  and  return  for  the  borough  of 
"  Shaftefbury,  and,  in  particular,  a  refolu- 
«<  tion,  "  That  it  appeared  to  this  Houfe, 

(i)  Votes,  p.  356. 

44  from 
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"  from  the  faid  minutes,  that  the  peti- 
"  tioner  was  a  principal  promoter  and  fub- 
"  orner  of  wilful  and  corrupt  perjury  at 
"  the  faid  election,"  and  that  the  petiti- 
€t  oner  bad  not  any  information  given  him+ 
"  that  any  proceedings  were  intended  to  be 
"  had  with  refpect  to  him ;  and,  as  the 
"  petitioner  is  confcious  of  his  innocence, 
"  he  trufts  he  mould  have  been  able,  had 
"  he  been  apprized  of  fuch  proceedings,  to 
<c  have  fatisfied  the  Houfe,  that  there  was 
"  no  foundation  for  fo  heinous  a  charge; 
<c  and  that  the  petitioner's  character  and 
"  reputation  is  highly  affected  by  the  faid 
"  refolution;  and  therefore  praying  that 
".  the  Houfe  will,grant  him  fuch  relief  in 
"  the  premifes,  as  to  them  iliall  feem 
"meet  (i)." 

Then,  upon  a  motion  for  that  purpofe, 
fo  much  of  the  entries  of  the  Houfe  in  the 
votes  of  the  proceedings  of  the  i4th  of  Fe- 
bruary, as  related  to  Mr.  Rumbold,  was 
read ;  after  which  a  motion  was  made, 
(i)  Votes,  P.  389,  300. 

«  That 
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"  That  the  order  to  the  Attorney  Gene- 
"  ral  for  profecuting  Thomas  Rumbold, 
"  Efquire,  for  the  faid  offence,  be  di£ 
"charged  (i)." 

This  motion  was  fupported,  and  en- 
forced, by  all  thofe  arguments,  and  objec- 
tions to  the  order,  which  have  been  already 
flated  (2).  Great  ftrefs  was  particularly 
laid  qp  the  circumftance  alleged  in  Mr. 
Rumbold's  petition,  that  the  motion  for 
the  refolution  againft  him  was  made  with- 
out his  having  received  any  notice  to  pre- 
pare himfelf  to  oppofe  it. 

On  the  other  hand,  many,  even  of  thofc 
who  did  not  concur  in  the  refolutions  and 
orders  for  profecution,  nor  indeed  approve 
of  them,  were,  however,  ftrenuous  in  op- 
pofing  the  prefent  motion ;  becaufe  it  was 
almoft  (C)  an  unprecedented  thing  for  the 
Houfe,  to  annul  proceedings  of  their  own, 
in  the  fame  feffion  in  which  thofe  pro- 
ceedings took  place,  and  becaufe  they 

(i)  Votes,  p.  390.         (2)  Supra,  p.  339,  to  346. 

VOL.  IV.  A  a  thought 
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thought  fuch  an  example  would  be  very, 
dangerous, .  as  it  would  afford  a  pretext 
for  flmilar  applications  and  attempts,  on 
almoft  every  occafion,  when  any  perfon 
iliould  think  himfelf  aggrieved  by  what 
might  have  been  refolved  or  ordered  by 
the  Houfe  j  the  confequence  of  which 
would  be  to  delay  and  interrupt  the  whole 
courfe  of  parliamentary  bufinefs. 

The  queftion  being  put,  it  patted  in  the 
negative  (i);  (On  a  divilion  of  169,  to 
142) 

"  A  motion  was  then  made,  and  the 
"  queftion  put,  That  the  petition  of  Tho- 
"  mas  Rumboldj  Efquire,  be  referred  to 
<c  the  confideration  of  a  Committee,  to  in- 
"  quire  into  fadts,  and  report  the  fame, 
"  with  their  opinion  thereupon,  to  the 
"  Houfe." 

This  likewife  patted  in  the  negative  (2)5 
—  (On  a  divifion  of  143,  to  136). 

(i)  Votes,  p.  390.  (2)  Ibid. 

The 
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The  petition  was  ordered  to  lie  on  the 
table  (i). 

After  this,  a  petition  of  Mr.  Sykes,  in  the 
very  fame  terms  with  that  of  Mr.  Rum- 
bold,  being  prefented  ;  a  motion  was  made, 
and  the  queftion  put,  that  it  fhould  be  re- 
ferred to  a  Committee,  to  inquire  into  and 
report  the  facts,  and  their  opinion  upon 
them. 

This  pafled  in  the  negative  (2),  —  (with- 
out a  divifion). 

Friday,  the  ift  of  March.  —  A  petition  of 
one  Charles  Pinhorn,  of  the  borough  of 
Shaftefbury,  was  prefented  to  the  Houfe, 
fetting  forth,  That  he  was  declared,  by  the 
bill  of  incapacitation  then  depending,  to 
be  difabled  from  voting  at  any  election 
of  members  to  ferve  in  Parliament  ;  and 
alleging,  that,  in  the  report  made  by  the 
Committee  to  the  Houfe,  he  was  not 
charged  with  bribery,  or  attempting  to 
bribe  any  perfons  whatfoever;  —  Praying, 


(i)  Votes,  p.  390.  U) 

A  a  2  therefore, 
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therefore,  that  he  might  be  heard,  by  hi* 
counfel,  againft  that  part  of  the  bill  which 
refpeded  him. 

This  petition  was  ordered  to  lie  on  the 
table,  until  the  fecond  reading  of  the 
bill(i). 

The  fame  day  was  prefented  another 
petition  of  certain  perfons,  on  behalf  of 
themfelves  and  others;  obferving,  that  they 
were  difabled  by  the  bill  from  ever  voting 
for  members  of  Parliament  -,  alleging,  that 
they  conceived  themfelves  to  be  thereby 
greatly  aggrieved ;  and  praying  that  they 
might  be  heard,  by  their  counfel,  againft 
the  bill,  and  that  it  might  not  pafs  into  a 
law  (2). 

It  was  ordered  that  this  petition  fhould 
lie  on  the  table  till  the  fecond  reading  of 
the  bill;  and  that,  then,  the  petitioners,  if 
they  fhould  think  fit,  might  be  heard,  by 
their  counfel,  againft  it  (3). 

(i)  Votes,  p.  403.  (2)  find.  p.  404. 

(3)  Ibid,  p.  408. 

Monday, 
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Monday,  the  4th  of  March. — The  order 
of  the  day  for  the  fecond  reading  of 
the  bill  was  difcharged,  and  the  day  fol- 
lowing appointed  for  that  purpofe  (i). 

Tuefday,  the  ^th  of  March. — The  or- 
der of  the  day  being  read,  and  the  Houfe 
being  informed  that  no  counfel  attended, 
the  bill  was  read  a  fecond  time,  and  that 
day  fe'nnight  appointed  for  the  whole  Houfe 
to  go  into  a  Committee  upon  it.  All 
the  perfons  mentioned  in  the  orders  of 
the  2d  of  November  (3),  (except  one 
Foot  and  one  Wilton,)  were  ordered  to  at- 
tend the  Committee  of  the  whole  Houfe  ; 
and  feparate  orders  were  alfo  made  for  the 
attendance  of  16  other  perfons  therein 
named,  at  the  fame  time  (3).  Thefe  perfons 
were  afterwards  included  in  the  joint  or- 
ders mentioned  in  the  account  of  the  pro- 
ceedings on  the  2jth  of  January  (4). 

The  two  petitions,  prefented  on  the  ift 
of  March,  were  ordered  to  be  referred  to  the 

(i)  Votes,  p.  413.  (2)  Supra,  p.  332. 

(3)  Votes,  p.  421.  (4)  Supra,  p.  333. 

A  a  3  Committee 
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Committee  of  the  whole  Houfe,  and  leave 
given  to  the  petitioners  to  be  then  heard 
againft  the  bill,  by  themfelves  or  their  coun- 
fel  (.). 

Thurfday,  the  7th  of  March. — Several  or- 
ders were  made  for  1 5  more  perfons,  there- 
in named,  to  attend  the  Committee  of  the 
whole  Houfe,  on  the  Tuefday  following  (2), 
They  likewife  were  afterwards  included  in 
the  joint  orders  mentioned  in  the  ac- 
count of  the  proceedings  on  the  25th  of 
January  (3). 

Tuefday,  the  izth  of  March. — The  order 
of  the  day  being  read,  the  Committee  of 
the  whole  Houfe  was  poftponed  till  the 
Monday  following  (4). 

Monday,  the  i8th  of  March. — The  order 
of  the  day  for  that  purpofe  being  read,  the 
Houfe  refolved  itfelf  into  a  Committee  on 
the  bill,  Mr.  Vernon  being  chairman  j  and, 

(i)   Votes,  p.  421.  (2)  Votes,  p.  432. 

(3)  Supra,  p.  333.  (4)  Votes,  p.  451. 

after 
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after  feme  time  fpent  therein,  the  Speaker 
refumed  the  chair,  and  Mr.  Vernon  re- 
ported, That  they  had  examined  feveral  wit- 
nefTes,  and  had  made  fome  progrefs.  The 
Thurfday  following  was  then  appointed  for 
proceeding  again  in  the  Committee  of  the 
whole  Houfe  (i). 

Thurfday,  the  2ift  of  Mareh.— The  like 
proceedings  took  place  as  on  the  i8th  ;  and 
the  Tuefday  following  was  then  appointed 
for  the  Committee  of  the  whole  Houfe  (2). 

Tuefday,  the  26th  of  March. —The  Houfe 
having  refolved  itfelf  into  a  Committee  on 
the  bill,  after  fome  time  fpent  therein,  the 
Speaker  refumed  the  chair,  and  the  Houfe 
adjourned,  without  appointing  any  future 
day  for  continuing  the  proceedings  (3). 

On  the  enfuing  day,  (Wednefday,  the 
27th  of  March,)  the  Friday  following  was 
appointed  for  the  Committee  to  fit  again  (4). 

( i)  Votes,  p.  479-  (2)  Vot"»  P-  50*,  503- 

(3)  Votes,  p.  928.  Fidefupra,    Supplement  to  the 
Cafe  of  Hindon,  p.  277. 

(4)  Votes,  p.  533. 

A  a  4  Friday, 
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Friday,  the  spth  of  March. — The  like 
proceedings  took  place  as  on  the  26th  (i). 

Monday,  the  ift  of  April. — The  22d  of 
April  was  fixed  for  the  Houfe  to  refolve 
itfelf  again  into  a  Committee  on  the 
bill  (2). 

Thurfday,  the  i8th  of  April. — The  order 
fixing  the  22d  was  difcharged,  and  the 
2  pth  of  April  fixed  for  the  Committee  of 
the  whole  Houfe  to  fit  again  (3). 

Monday,  the  29111  of  April. — The  like 
proceedings  were  had  as  on  the  i8th  of 
March  (4),  and  the  Friday  following  fixed 
for  the  Committee  to  fit  again  (5). 

Friday,  the  3d  of  May. — The  order  of  the 
day  being  read,  and  the  Houfe  having  gone 
into  the  Committee,  after  fome  time,  the 
Speaker  refumed  the  chair,  and  the  follow- 
ing refolution  was  come  to  : 

Refolved,  "  That  this  Houfe  will  im- 
*«  mediately  refolve  itfelf  into  a  Committee 

(2)  V<5tes,  p.  543.  (2)  Votes,  p.  552, 

(3)  Votes,  p.  577,  (4)  Supra,  p.  359. 
(5)  Votes,  p.  631, 

«  of 
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"  of  the  whole  Houfe  to  confider  of  the 
"  faidbill." 

The  Houfe,  however,  adjourned  imme- 
diately3 — there  not  being  40  members  pre- 
fent(i). 

Monday,  the  5th  of  May. — ft  A  motion 
<c  was  made,  and  the  queftion  being  put, 
"  that  this  Houfe  will,  upon  this  day  three 
c<  months,  refolve  itfelf  into  a  Committee 
u  of  the  whole  Houfe,  to  confider  further 
"  of  the  bill  to  disfranchife  and  incapa- 
<c  citate  certain  perfons,  therein  mentioned, 
<*  from  voting  at  elections  of  members  to 
"  ferve  in  Parliament,  and  for  preventing 
"  bribery  and  corruption,  in  the  election. 
"  of  members  to  ferve  in  Parliament,  for 
«'  the  borough  of  Shafton,  otherwife  Shaf- 
«'  tefbury,  in  the  county  of  Dorfet ; 

<{  It  pafled  in  the  negative." 

And  that  day  fe'nnight  was  appointed  for 
the  Committee  to  fit  again  (2). 

(1)  Suprat  Suppl.  to  the  Cafe  of  Hiedon,  p.  282. 

(2)  Votes,  p.  664. 

On 
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On  Wednefday,  however,  the  8th  of 
May,  immediately  after  the  proceedings 
of  that  day  relative  to  the  borough  of  Hin- 
don  (i),  the  Houfe  being  moved,  that  the 
order  of  Monday  the  5th,  appointing  that 
day  fe'nnight  for  the  Houfe  to  refolve  it- 
felf  again  into  a  Committee  on  the  incapa- 
citation  bill  for  Shaftelbury,  might  be  read, 
and  it  being  read ; 

It  was  ordered  to  be  dif charged  (2). 

It  is  evident,  from  the  foregoing  account 
of  the  proceedings  on  this  bill,  that  it  was 
oppofed  in  the  fame  manner  with  the 
Hindon  bill.  It  was  thought  to  be  liable 
to  the  fame  objections,  and  it  had  the  fame 
fate.  As  foon  as  the  order  for  proceeding 
further  upon  it  was  difcharged,  a  refolu- 
tion  was  come  to,  as  in  the  cafe  of  Hin- 
don, that  the  Speaker  mould  iiTue  his  war- 
rant for  a  new  writ,  to  fupply  the  vacancy 
for  Shaftefbury  (3). 

(i)  Supra,  p.  27  (2)  Votes,  p.  693. 

(3)  Ibid. 

9  On 
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On  Friday,  the  22d  of  November,  in 
the  third  feffion  of  the  prefent  Parliament, 
a  petition  of  Mr.  Rumbold  being  offered  to 
be  prefented  to  the  Houfe,  <c  A  motion 
<l  was  made,  and  the  queftion  being  pro- 
"  pofed,  that  the  faid  petition  be  brought 
s<  up,  and  a  debate  anting  in  the  Houfe 
<c  thereupon  -,  a  motion  was  made,  and  the 
"  que<lion  being  put,  that  the  debate  be 
««  adjourned  till  Monday,  the  3d  day  of 
<e  February  next; 

<{  It  paffed  in  the  negative  (i)." 
Then  the  petition  was  brought  up  and 
read.  It  contained  the  fame  allegations 
with  his  petition,  prefented  on  the  28th 
of  February,  in  the  foregoing  feffion  (2), 
and  fet  forth,  befides,  "That  the  peti- 
"  tioner  did  make  an  application  (3)  for  re- 
<{  lief,  in  the  laft  feffion,  which  was  rejected, 
*{  and  that  the  refolution  concerning  which 
"  he  offered  his  faid  petition  having  been 
"  paffed  in  the  faid  feffion,  he  apprehended, 

(1)  Votes,  22  Nov.  1776.    p.  98. 

(2)  Supra,  p.  351,  352. 

(3)  This  word  (hould  be  "  petition" 

«  that 
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'*  that  that  circumftance  might  have  been 
<(  a  motive  to  the  Houfe,  not  to  grant  the 
"  prayer  of  his  faid  petition.  That  he 
"  hoped,  therefore,  that,  this  caufe  no 
"  longer  exifting,  his  requeft  might  now 
<*  be  more  favourably  received." 

The  entry  in  the  Journal  of  the  Houfe, 
of  the  I4th  of  February  in  tjie  foregoing 
feffion  of  Parliament,  of  the  proceedings 
of  the  Houfe,  on  taking  the  minutes  of 
the  Committee  on  the  Shaftefbury  elec- 
tion into  confideration,  fo  far  as  they 
related  to  Mr.  Rumbold,  and  the  order  for 
profecuting  him,  being  then  read,  the  Houfe 
having  been  moved  for  that  purpofe,  the 
following  order  was  made  : 

"  Ordered,  That  the  faid  order  to  the 
"  Attorney  General,  Jbr  profecuting  the 
ct  faid  Thomas  Rumbold,  Efquire,  be  dif- 
««  charged  (i)." 

Afterwards,  a  petition  of  Mr.  Sykes, 
precifely  in  the  fame  terms  with  that  of 

(i)  Votes,  p.  99. 

Mr. 
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Mr.  Rumbold,  was  preferred,  and  then  the 
entry  of  the  proceedings  of  the  i4th 
of  February,  in  the  foregoing  feffion,  fo 
far  as  they  related  to  him,  together  with, 
the  order  for  profecuting  him,  being  read, 
on  a  motion  for  that  purpofe  j 

The  order  for  profecuting  him  was  dif- 
charged(i). 

Laftly,  the  entry  of  the  proceedings  of 
the  fame  day,  relative  to  Good,  Bennet, 
Armftrong,  Merefield,  Pope,  and  Han- 
nam,  together  with  the  order  for  profe- 
cuting them,  being  read,  on  a  motion  for 
that  purpofe ; 

The  order  for  profccuting  them  was  alfb 
difcharged  (2). 

It  is  obfervable,  that  there  were  not,  in 
this  cafe,  (as  there  had  been  in  that  of 
Hindon)  any  orders  of  the  Houfe,  directing 
profecutions  for  bribery. 

(i)  Votes,  p,  99,*ioo,  (2)  Votes,  p.  100. 

While 
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While  the  proceedings  in  the  Houfe  of 
Commons  were  depending,  Mr.  Mortimer, 
the  petitioner  who  had  been  determined 
to  be  duly  elected,  brought  an  adion 
againft  Mr.  Sykes,  on  the  ftatute  of 
2  Geo.  II.  cap.  24.  for  twenty-fix  afts  of 
bribery,  charged  to  have  been  committed 
previous  to  the  election,  and  within  the 
time  limited  by  the  ftatute  (i),  for  fuing 
for  the  penalties.  The  caufe  was  tried  at 
the  affizes  at  Dorchefter,  on  the  2;th  of 
July,  1776,  before  Mr.  Baron  Eyre,  and 
the  plaintiff  had  a  verdict  for  twenty-two 
penalties,  amounting  to  eleven  thoufand 
pounds. 

(i)  2  Geo.  II.  cap.  24,  §  7. 
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PAGE  345.  (A)  "  It  feems  to  have  been  always 
tfc  agreed,  thai  the  plea  of  the  acceflbry  cannot  be 
"  tried  before  the  appearance  or  attainder  of  the  prin- 
<c  cipal,  unlefs  he  defires  it  himfelf  j  in  which  cafe,  it 
ct  is  agreed,  that  he  may  be  tried  without  the  prin- 
«*  cipal,  according  to  the  rule  that,  £Htilibet  potejl 
"  renunciare  juri  pro  fe  introduce."  Hawk.  Inc.  cit. 

P.  349.  (B)  It  is  worthy  of  obfervation,  that, 
although  fuch  nicety  is  thought  neceflary  in  the 
formal  proceedings  in  profecutions  on  this  ftatute, 
there  is  great  inaccuracy  in  the  language  of  the  ftatute 
itfelf.  One  of  the  moft  obvious  rules,  in  penning 

ads 
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a<£b  of  Parliament,  feems  to  be,  that,  in  different 
cafes,  when  the  meaning  of  the  legiflature  is  the 
Jarnt,  the  fame  form  of  words,  or  mode  of  expreffion, 
fhould  beufed.  Yet  it  is  aftonifhing  how  little  care 
is  taken  to  adhere  to  this  rule  (Vide  fupra^  vol.  iii. 
p.  234,  235).  In  this  ftatute  of  Queen  Elizabeth,  it 
is  ena&ed,  by  §  4,  That,  if  it  happen  any  fuch 
offender,  &c.  (i.  e.  any  fuborner  of  perjury,)  being 
convicted,  Sec.  not  to  have  any  goods  or  chattels*  lands 
cr  tenements,  to  the  value  of  40  pounds,  that  then,  &c. 
And,by  §  7.  That  if  it  happen  the  faid  offender,  (i.e. 
any  perfon  having  committed  perjury)  not  to  have  any 
goods  and  chattels  to  the  value  of  20  pounds  -3  that  then, 
&c.  The  meaning  of  the  legiflature,  as  to  the  inability 
of  paying  the  fine,  muft  have  been  the  fame  in  both  in- 
ftances;  (and  fo  it  isftated  bySirW.Blackftone,vol.  iv. 
p.  137.  410  Ed.)  yet,  in  a  conviction  for  perjury,  the 
having  lands  to  the  value,  does  not,  by  the  words  of  the 
aft,  exempt  the  convift  from  the  alternative  prefcribed 
in  cafe  of  fuch  inability.  If  a  perfon  convicted  of  fub- 
ornation  cannot  pay  the  fine,  he  is,  by  §  4,  "  to 
c<  (land  upon  the  pillory  the  fpace  of  one  whole  hour."  If 
a  perfon  convidled  of  perjury  is  unable  to  pay  the  fine, 
he  is  to  be  fet  en  the  pillory,  and  there  to  have  both 
bis  ears  nailed.  Here  again,  notwithftanding  the  differ- 
ence of  expreffion,  we  can  hardly  fuppofe,  that  the 
manner  of  (landing  in  the  pillory  was  intended  to  be 
different  in  the  two  cafes  j  and  Sir  W.  Blackftone, 
in  the  paflage  juft  cited,  ftates  the  law  to  be,  as  well 

with 
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with  regard   to  fubornation,    as  to  perjury,  that  the 
offender  is  to  fland  with  both  ear 3  nailed  to  the  pillsry. 

P-  353-  (C)  A  very  few  years  ago,  a  cafe  hap- 
pened, in  which  an  order  of  the  Houfe  of  Commons 
was  expunged  from  the  Votes  by  a  fuhfequent  order, 
in  rhe  fame  feflion,  at  the  diftance  of  lefs  than  a 
month  from  the  time  when  the  firft  order  was  made. 
The  occafion  was  this  :  Dr.  Thomas  Nowell,  prin- 
cipal of  St.  Mary  Hall,  King's  profeflbr  of  modern 
hiftory,  and  public  orator  in  the  umverfity  of  Ox- 
ford ;  had  preached  the  annual  fermon,  on  the  3Oth 
of  January,  1772  (the  anniverfary  of  the  death  of 
Charles  the  Firft),  at  St.  Margaret's,  Weftminftcr, 
before  the  Houfe  of  Commons.  On  the  31  ft,  the 
following  order  was  made  : 

Ordered,  "  That  the  thanks  of  this  Houfe  be 
"  given  to  the  Reverend  Dodtor  Nowell,  for  the 
"  fermon  preached  by  him  yefterday,  before  this 
"  Houfe,  at  St.  Margaret's,  Weftminfter ;  and  that 
"  he  be  defired  to  print  the  fame  j  and  that  Sir  Wil- 
**  Ham  Dolben,  and  Mr.  Alexander  Popham  do  ac- 
"  quaint  him  therewith." 

It  is  well  known  how  ill  thofe  fermons  are  gene- 
rally attended,  and  how  much  it  has  been  looked 
upon  as  a  matter  of  courfe  that  the  thanks  of  the  Houie 
(hould  be  given  to  the  preacher.  When  the  fermon  in 
queftion,  however,  came  to  be  printed,  it  was 
thought  by  many  people  to  contain  fentiments  re- 
pugnant to  the  freedom  of  the  conftitution  and  the 

VOL.  IV.  B  b  principles 
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principles  of  the  revolution  j  in  fome  paflages,  the  author 
feemed  to  juftify  all  the  arbitrary  meafures  of  the  Crown 
in  the  beginning  of  the  reign  of  Charles  the  Firft,  and 
to  condemn,  indifcriminately,  all  thefteps  taken  to  re- 
fift  them  ;  and  his  fermon  concluded  with  what  was 
confidered  as  an  indifcreet  comparifon  between  lhat 
Prince  and  his  prefent  Majefty.  Jt  was  feared  that, 
if  the  vote  of  thanks  for  this  fermon  fhould  continue 
on  the  records  of  the  Houfe,  it  might,  to  fome,  carry 
with  it  an  appearance,  as  if  the  Houfe  had  given 
their  fandlion  and  approbation  to  the  exceptionable 
fentiments  and  paflages  contained  in  it.  To  prevent 
any  confequence  of  this  fort,  a  motion  was  made,  on 
Tuefday,  the  25th  of  February,  that  the  entry  in  the 
Votes,  of  the  order  which  has  been  ftated,  {hould  be 
read  ;  which  being  done,  the  Houfe  was  moved,  That 
the  faid  entry  fhould  be  expunged  from  the  Votes. 

Before  the  queftion  was  put  on  this,  another 
motion  was  made,  "  That  the  orders  of  the  day  be 
"  now  read,"  (by  which  an  attempt  was  made  to  put 
off  the  queftion  for  expunging  the  vote  of  thanks) 
and  a  third  motion  being  made,  "  That  the 
«  Journal  of  the  Houfe,  of  the  i2th  day  of  May, 
*'  1660,  of  the  proceedings  of  the  Houfe,  in  re- 
"  lation  to  an  exception  which  was  taken  to  fome 
<c  words  fpokcn  by  Mr.  Lenthall,  then  a  member  of 
<*  the  Houfe,  might  be  read,"  the  fame  was 
read  accordingly,  and  then  the  queftion  being  put  on 
the  motion  for  reading  the  orders  of  the  day,  the 
Houfe  divided,  and  it  pafled  in  the  negative,  by  a 

majority  of  152,  to  41. 

Then 
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Then  the  main  queftion  was  put,  and  the  follow- 
ing refolution  come  to  : 

Refolved,  "  That  the  faid  entry  be  expunged 
"  from  the  Votes  of  this  Houfe."  (Journ.  Vol. 
xxxiii.  p.  509.  col.  2. 

Jn  confequence  of  this  refolution,  the  order  of  the 
3ift  of  January  is  not  inferted  in  the  Journal  of  that 
day  in  the  ordinary  form,  but,  there  is  a  memoran- 
dum reciting  it,  and  mentioning  the  refolution  for 
expunging  it.  (Journ.  fame  Vol.  p.  435.  col.  2. 
436.  col.  i.) 

The  entry  referred  to,  of  the  I2th  of  May,  1660, 
is  as  follows  : 

"  Some  exception  wds  taken  to  fome  words  fpoken 
««  by  Mr.  Lenthall,  a  member  of  this  Houfe,  in  the 
««  debate  of  the  bill  of  general  pardon,  to  the  effeft 
*c  following,  viz.  "  He  that  firft  drew  his  fword 
<*  againft  the  King,  committed  as  high  an  offence, 
"  as  he  that  cut  off  the  King's  head." 

"  Mr.  Lenthall,  ftanding  up  in  his  place,  explained 
*{  himfelf ;  and  withdrew. 

"  The  queftion  being  propounded,  That  Mr. 
«*  Lenthall  be  called  to  the  bar  j  and  there  receive 
"  the  reprehenfion  of  this  Houfe  j 

"  And  the  queftion  being  put,  That  this  queftion 
tl  be  now  put  ; 

"  It  pafled  with  the  affirmative. 

"  And  the  main  queftion  being  put;  it  was 

"  Refolved,  That  Mr.  Lenthall  be  called  to  the 
<«  bar,  and  there  receive  the  reprehenfion  of  the 
«  Houfe. 

B  b  2  "  The 
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«•  The  ferjeant,  with  his  mace,  went  to  Mr. 
"  Lenthall,  who  was  withdrawn  into  the  Speaker's 
,**  chamber,  and  brought  him  to  the  bar  of  this 
"  Houfe;  who  there  kneeling,  Mr.  Speaker  bid  him 
"  rife ;  and  after,  according  to  the  order  of  the 
"  Houfe,  gave  him  a  fharp  reprehenfion  to  the  effect 
"  following  : 

<c  Mr.  Lenthall,  The  Houfe  hath  taken  very  great 
"  ofFence  at  fome  words  you  have  let  fall,  upon  de- 
"  bate  of  this  bufinefs,  of  the  bill  of  indemnity; 
"  which,  in  the  judgment  of  this  Houfe,  hath  as 
"  high  a  reflection  on  the  juftice  and  proceedings  of 
41  the  Lords  and  Commons  of  the  laft  Parliament,  in 
"  their  actings  before  1648,  as  could  be  exprefled. 
"  They  apprehend,  there  is  much  of  poifon  in  the 
"  words ;  and  that  they  were  fpoken  out  of  defign  to 
"  fet  this  Houfe  on  fire;  they  tending  to  render  them 
tc  that  drew  the  fword  to  bring  delinquents  to  con- 
<l  dign  punifhment,  and  to  vindicate  their  juft  liber- 
*'  ties,  into  balance  with  them  that  cut  off"  the 
""King's  head;  of  which  act  they  exprefs  -their 
"  abhorrence  and  deteftation ;  appealing  to  God, 
"  and  their  confcienee  bearing  them  witrfefs,  that 
"  they  had  no  thoughts  againft  his  perfon,  much  lefs 
ct  againft  his  life.  Therefore,  I  am  commanded  to 
"  let  you  know,  that,  had  thefe  words  fallen  out  at 
"  any  other  time,  but  in  this  Parliament ;  or,  at  any 
ft  time  in  this  Parliamenf,  but  when  they  had  confi- 
«'  derations  of  mercy,  pardon,  and  indemnity,  you 
"  might  have  expected  a  fharper  and  feverer  fentence 
44  then  I  am  now  to  pronounce  :  But  the  difpofition 

"  of 
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"  of  his  Majefty  is  to  mercy  j  he  hath  invited  his 
"  people  to  accept  it ;  and  it  is  the  difpofition  of  the 
"  body  of  this  Houfe,  to  be  healers  of  breaches,  and 
<c  to  hold  forth  mercy  to  men  of  all  conditions,  fo 
*'  far  as  may  ftand  with  juftice,  and  the  juftification 
"  of  themfelves  before  God  and  man  :  1  am  therefore 
tf  commanded  to  let  you  know,  that  that  being  their 
"  difpofition,  and  the  prefent  fubjedl  of  this  day's 
"  debate  being  mercy,  you  (hall  therefore  tafte  of 
"  mercy  ;  yet  I  am  to  give  you  a  {harp  reprehenfion ; 
"  and  I  do,  as  (harply  and  feverely  as  I  can,  (for  fo 
«'  I  am  commanded)  reprehend  you  for  it," 
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THE  third  feftion  of  the  Introduc- 
tion contains  the  fubjlance  of  the 
ftatutes,  which  eftablifhed  the  new  judica- 
ture, digefted  in  a  regular  method :  But 
questions  have  often  arifen  in  Committees, 
and  others  may,  in  future,  arife,  on  the 
conftruction  of  the  words  of  thofe  ftatutes. 
It  has,  on  that  account,  been  thought 
proper,  by  way  of  Appendix,  to  infert  the 
ftatutes  themfelves  in  this  place,  where 
they  will  be  more  acceffible,  and  more 
eafily  confulted,  than  in  the  voluminous 
editions  of  the  Statutes  at  Large. 

B  b  4  Sta- 
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Statute  10  GEORGE  III.   Cap.  16. 

<An  Aft  to  regulate  the  Trials  of  controverted 
Elections)  or  Returns,  of  Members  tojerve 
in  Parliament. 

I .  \\f  H  E  R  E  A  S  the  prefent  mode  of  de- 
cifion  upon  petitions,  complaining 
of  undue  elections  or  returns  of  members  to 
ferve  in  Parliament,  frequently  obftrucls 
public  bufinefs  ;  occafions  much  expence, 
trouble,  and  delay  to  the  parties ;  is  de- 
fective, for  want  of  thofe  fanclions  and 
folemnities  which  are  eftablimed  by  law  in 
other  trials;  and  is  attended  with  many 
other  inconveniences  :  For  remedy  thereof, 
be  it  enacted  by  the  King's  moft  excellent 
Majefty,  by  and  with  the  confent  of  the 
Lords  fpiritual  and  temporal,  and  Com- 
mons, in  this  prefent  Parliament  affembled, 
and  by  the  authority  of  the  fame,  that 
after  the  end  of  the  prefent  feffion  of  Par- 
liament, whenever  a  petition,  complaining 

of 
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of  an  undue  election  or  return  of  a  member 
or  members  to  ferve  in  Parliament,  (hall 
be  prefented  to  the  Houfe  of  Commons,  a 
day  and  hour  {hall,  by  the  faid  Houfe,  be 
appointed  for  taking  the  fame  into  confider- 
ation  ;  and  notice  thereof  in  \vriting  mall 
be  forthwith  given,  by  the  Speaker,  to 
the  petitioners  and  the  fitting  members,  or 
their  refpective  agents,  accompanied  with 
an  order  to  them  to  attend  the  Houfe,  at 
the  time  appointed,  by  themfelves,  their 
counfel,  or  agents. 

2.  Provided  always,  That  no  fuch  petition 
{hall    be  taken   into   confideration    within 
fourteen  days  after  the  appointment  of  the 
Committee  of  Privileges. 

3.  Provided  alfo,  That  the  Houfe  may 
alter  the  day  and   hour  fo  appointed  for 
taking  fuch  petition  into  confideration,  and 
appoint  fome   fubfequent  day  and  hour  for 
the  fame,  as  occafion  mall  require ;  giving 
to  the  refpeclive  parties  the  like  notice  of 
fuch  alteration,  and  order  to  attend  on  the 
faid    fubfequent  day  and  hour,    as   afore- 

faid. 

.  And 
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4.  And  be  it  further  enafted,  That  at 
the  time  appointed  for  taking  fuch  petition 
into  confideration,  and  previous  to  the 
reading  the  order  of  the  day  for  that  pur- 
pofe,  the  ferjeant  at  arms  {hall  be  directed 
to  go  with  the  mace  to  the  places  adjacent, 
and  require  the  immediate  attendance  of 
the  members  on  the  bufinefs  of  the  Houfe ; 
and  that  after  his  return  the  Houfe  (hall 
be  counted,  and  if  there  be  lefs  than  one 
hundred  members  prefent,  the  order  for 
taking  fuch  petition  into  confideration  {hall 
be  immediately  adjourned  to  a  particular 
hour  on  the  following  day  (Sunday  and 
Chriftmas  day  always  excepted) ;  and  the 
Houfe  mall  then  adjourn  to  the  faid  day ; 
and  the  proceedings  of  all  Committees,  fub- 
fequent  to  fuch  notice  from  the  faid  fer- 
jeant, {hall  be  void  :  And,  on  the  faid  fol- 
lowing day,  the  Houfe  mall  proceed  in  the 
fame  manner;  and  fo,  from  day  to  day, 
till  there  be  an  attendance  of  one  hundred 
members  at  the  reading  the  order  of  the 
day,  to  take  fuch  petition,  into  confider- 
ation. 

*  5,  And 


APPENDIX. 


379 


5.  And  be  it  further  enabled,  That  if 
jafter  fummoning  the  members,  and  count- 
ing the  Houfe  as  aforefaid,  one  hundred 
members  mall  be  found  to  be  prefent ;  the 
petitioners  by  themfelves,  their  counfel 
or  agents,  and  the  counfel  or  agents  of  the 
fitting  members,  mall  be  ordered  to  attend 
at  the  bar;  and  then  the  door  of  the  Houfe 
(hall  be  locked,  and  no  member  mall  be 
fuffered  to  enter  into  or  depart  from  the 
Houfe,  until  the  petitioners,  their  counfel, 
or  agents,  and  the  counfel  or  agents  for  the 
fitting  members,  mall  be  directed  to  with- 
draw as  herein  after  is  mentioned :  And 
when  the  door  mall  be  locked  as  aforefaid, 
the  order  of  the  day  mall  be  read,  and  the 
names  of  all  the  members  of  the  Houfe, 
written  or  printed  on  diftinct  pieces  of 
parchment  or  paper,  being  all  as  near  as 
may  be  of  equal  fize,  and  rolled  up  in  the 
fame  manner,  mall  be  put  in  equal  num- 
bers into  fix  boxes  or  glafles,  to*  be  placed 
on  the  table  for  that  purpofe,  and  mall 
|here  be  fhaken  together;  and  then  the 

clerk 


380  APPENDIX. 

clerk  or  clerk  affiftant  attending  the  Houfc 
/hall  publickly  draw  out  of  the  faid  fix 
boxes  or  claffes  alternately  the  faid  pieces 
of  parchment  or  paper,  and  deliver  the 
fame  to  the  Speaker,  to  be  by  him  read  to 
the  Houfe  -,  and  fo  (hall  continue  to  do,  un- 
til forty-nine  names  of  the  members  then 
prefent  be  drawn. 

6.  Provided  always,  That  if  the  name 
of  any  member  who  (hall  have  given  his 
vote  at  the  election  fo  complained  of  as 
aforefaid,    or    who    (hall   be   a   petitioner 
complaining  of  an   undue  election  or  re- 
turn,   or   againft   whofe  return   a  petition 
fhall  be  then  depending,  or  whofe  return 
fhall  not  have  been  brought   in  fourteen 
days,  fhall  be  drawn  ;   his   name  fhall  be 
fet  afide,  with  the  names  of  thofe  who  are 
abfent  from  the  Houfe. 

7.  Provided  alfo,  That  if  the  name  of 
any  member  of  fixty  years  of  age  or  up- 
wards be  drawn,  he  fhall  be  excufed  from 
ferving  on  thefe  lecl  Committee,  to  be  ap- 
pointed as  herein  after  is  mentioned,  if  he 

require 
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require  it,  and  verify  the  caufe  of  fuch  re- 
quifhion  upon  oath. 

8.  Provided  alfo,  That  if  the  name  of 
any  member  who  has  ferved  in  fuch  feleft 
Committee   during    the    fame  feffion    be 
drawn,  he  fhall,  if  he  requires  it,  be  ex- 
cufed  from  ferving  again  in  any  fuch  fele<5t 
Committee,  unlefs  the  Houfe  fhall,  before 
the  day  appointed  for   taking  the  faid  pe- 
tition   into    confideration,    have    refolved, 
that   the    number  of  members  who  hive 
not   ferved   on   fuch   felect  Committee,  in 
the  fame  feffion,  is  inefficient  to  fulfil  the 
purpofes  of  this  act,  refpecling  the  choice 
of  fuch  felecl:  Committee. 

9.  Provided  always,    That  no  member 
who,  after  having  been  appointed  to  fervc 
in   any  fuch   felecl  Committee,    fhall,    on 
account  of  inability  or  accident,  have  been 
excufed  from  attending  the  fame  through- 
out, fhall  be  deemed  to  have  ferved  on  any 
fiich  feledl  Committee. 

10.  And  be  it  further  enacted,  That  if 
any  other  member   fhall  offer  and  verify 

i  upon 
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upon  oath  any  other  excufe,  the  fubftance: 
of  the  allegations  fo  verified  upon  oath 
fhall  be  taken  down  by  the  faid  clerk,  in 
order  that  the  fame  may  be  afterwards 
entered  on  the  Journals,  and  the  opinion 
of  the  Houfe  (hall  be  taken  thereon  ;  and 
if  the  Houfe  {hall  refolve,  that  the  faid 
member  is  unable  to  ferve,  or  cannot 
without  great  and  manifeft  detriment  ferve 
in  fuch  felect  Committee,  he  alfo  fhall  be 
excufed  from  fuch  fervice. 

ii.  And  be  it  further  enacted,  That 
inftead  of  the  members  fo  fet  afide  and 
excufed,  the  names  of  other  members  (hall 
be  drawn;  who  may,  in  like  manner,  be 
fet  afide  or  excufed,  and  others  drawn  to 
fupply  their  places,  until  the  whole  num- 
ber of  forty-nine  members,  not  liable  to 
be  fo  fet  afide  or  excufed,  (hall  be  com- 
plete ;  and  the  petitioners  or  their  agents 
{hall  then  name  one,  and  the  fitting  mem- 
bers, or  their  agents,  another,  from  among 
the  members  then  prefent,  whofe  names 
fhall  not  have  been  drawn,  to  be  added 

to 
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to   thofe  who  {hall  have  been  fo  chofen 
by  lot. 

12.  Provided  always,  That  either  of  the 
members  fo  nominated  (hall  or  may  be  fet 
afide,  for  any  of  the  fame  caufes  as  thofe 
chofen  by  lot  j    or  mall,  if  he  requires  it, 
be  excufed  from  ferving  on  the  faid  felecl: 
Committee  ;  and  the  party  who  nominated 
the  member  fo  fet  alide,  or  excufed,  fhall 
nominate  another  in  his  llead,  and  fo  con- 
tinue to  do  as  often  as  the  cafe  fhall  happen, 
until  his  nominee  is  admitted. 

13.  And  be  it  further  enaded,  That  as 
foon  as  the  faid  forty-nine  members  mall 
have  been  fo  chofen   by  lot,  and  the  two 
members  to  be  added  thereunto  fhall  have 
been  fo  nominated  as  aforefaid,  the  door 
of  the  Houfe   fhall  be  opened,    and  the 
Houfe  may  proceed  upon  any  other  bufi- 
nefs;    and  lifts  of  the  forty-nine  members 
fo  chofen  by  lot  fhall  then  be  given  to  the 
petitioners,    their  counfel    or    agents,  and 
the  counfel  or  agents  for  the  fitting  mem- 
bers,  who   fhall    immediately    withdraw, 

together 
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together  with  the  clerk  appointed  to  at- 
tend the  faid  felect  Committee ;  and  the 
faid  petitioners  and  fitting  members,  their 
counfel  or  agents,  beginning  on  the  part 
of  the  petitioners,  mall  alternately  ftrike 
off  one  of  the  faid  forty- nine  members, 
until  the  faid  number  mall  be  reduced 
to  thirteen;  and  the  faid  clerk,  within 
one  hour  at  fartheft  from  the  time  of 
the  parties  withdrawing  from  the  Houfe, 
fhall  deliver  in  to  the  Houfe  the  names 
of  the  thirteen  members  then  remain- 
ing ;  and  the  faid  thirteen  members,  toge- 
ther with  the  two  members  nominated  as 
aforefaid,  mail  be  fworn  at  the  table,  well 
and  truly  to  try  the  matter  of  the  petition 
referred  to  them,  an'd  a  true  judgment  to 
give  according  to  the  evidence  ;  and  mall 
be  a  feleft  Committee  to  try  and  determine 
the  merits  of  the  return  or  election  ap- 
pointed by  the  Houfe  to  be  that  day  taken 
into  confideration ;  and  the  Houfe  mall 
order  the  faid  feleft  Committee  to  meet  at 
a  certain  time  to  be  fixed  by  the  Houfe, 

which 
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ivhich  time  (hall  be  within  twenty-four 
hours  of  the  appointment  of  the  faid  feledt 
Committee,  unlefs  a  Sunday  or  Chriftmas 
day  fti all  intervene  5  and  the  place  of  their 
meeting  and  fitting  fhall  be  fome  conve- 
nient room  or  place  adjacent  to  the  Houfe 
of  Commons  or  Court  of  Requefts,  pro- 
perly prepared  for  that  purpofe. 

14.  Provided  always,  That  on  the  parties 
withdrawing  as  aforefaid,  the  Houfe  fhall 
continue  fitting;  and  the  faid  fifty-one 
members,  fo  chofen  and  nominated,  fhall 
not  depart  the  Houfe,  till  the  time  for  the 
meeting  of  the  faid  felect  Committee  fhall 
be  fixed. 

15.  Provided  always,  and  be  it  further  enac- 
ted, That  if  upon  the  drawing  out  the  name 
of  any  member  by  lot  as  aforefaid,  the  faid 
petitioners  or  fitting  members,  or  their 
agents,  fhall  declare,  that  fuch  member  is 
intended  to  be  one  of  the  two  nominees  to 
be  nominated  by  them  refpe<£tively  ;  and  if 
fuch  member  (hall  confent  to  fuch  nomina- 
tion, the  name  of  fuch  member  fo  drawn 

VOL.  IV.  C  c  by 
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by  lot  (hall  be  fet  alide ;  and,  unlefs  ob- 
jected to  as  aforefaid,  he  (hall  ferve  as  fuch 
nominee,  and  the  name  of  another  member 
fliall  be  drawn  to  fupply  his  place,  to  com- 
plete the  number  of  forty-nine  members  to 
be  drawn  by  lot ;  and  if  the  faid  petitioners 
or  fitting  members,  or  their  agents,  {hall 
not  reflectively  nominate  a  member  then 
prefent,  who  (hall  be  admitted  according 
to  the  directions  of  this  ad:,  then  the  want 
of  fuch  nomination  (hall  be  fupplied,  by 
drawing  out,  inftead  thereof,  the  name  of 
one  or  two  members,  as  the  cafe  (hall  re- 
quire; who  mall  be  drawn  by  lot  in  the 
like  manner,  and  fubject  to  the  like  objec- 
tions and  excufes,  as  the  other  forty-nine 
members  already  drawn  by  lot,  and  (hall 
be  added  to  the  lifts  of  the  faid  forty-nine 
members,  and  fhall  be  liable  to  be  ftruck 
off  in  the  fame  manner  j  leaving  always  the 
number  of  fifteen  members  in  the  whole, 
and  no  more,  as  a  feleft  Committee  for  the 
purpofes  aforefaid. 

16.  And 
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1 6.  And,  for  the  greater  difpatch  and  cer- 
tainty in  the  proceeding  herein  before 
defcribed,  be  it  further  enabled,  That  the 
names  of  all  the  members  fo  written  and 
rolled  up  as  herein  before  directed,  mail, 
previous  to  the  day  appointed  for  taking 
any  fuch  petition  into  confederation,  be 
prepared  by  the  faid  clerk  or  clerk  afliftant, 
and  by  him  put  into  a  box  or  parcel  in  the 
prefence  of  the  Speaker,  together  with  an 
atteftation,  figned  by  the  faid  clerk  or  clerk 
afliftant,  purporting,  that  the  names  of  all 
the  members  were  by  him  put  therein  the 

day  of 

in  the  year  which  faid  box  or 

parcel  the  Speaker  mall  feal  with  his  own 
feal ;  and  to  the  outfide  thereof  £hall  annex 
an  atteftation  figned  by  himfelf,  purporting, 
that  the  faid  box  or  parcel  was  on  the 

day  of 

in  the  year  made  up  in  his 

prefence,  in  the  manner  directed  by  this 
a£t ;  and  that  as  foon  as  the  parties  (hall  be 
withdrawn   as    aforefaid,    and   before   the 
C  c  2  Houfc 
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Houfe  fhall  enter  on  any  other  bufmefs,  any 
member  may  require,  that  the  names  of  all 
the  members,  which  remain  undrawn,  mail 
be  drawn  and  read  aloud  by  the  laid  clerk  or 
clerk  alfiftant. 

17.  And  be  it  further  enacted,  That  the 
faid  felect  Committee  (hall,  on  their  meet- 
ing, elect  a  Chairman  from  among  fuch  of 
the  members  thereof  as  (hall  have  been 
chofen  by  lot;  and  if,  in  the  election  of  a 
Chairman,  there  be  an  equal  number  of 
voices,  the  member  whofe  name  was  firft 
drawn  in  the  Houfe  mall  have  a  catting 
voice ;  fo  likewife,  in  cafe  there  mould  ever 
be  occafion  for  electing  a  new  Chairman, 
on  the  death  or  necefTary  abfence  of  the 
Chairman  firft  elected. 

18.  And  be  it  further  enacted,  That  the 
faid  felect  Committee  mail  have  power  to 
fend  for  perfons,  papers  and  records ;  and 
mail  examine  all  the  witnefies  who  come 
before  them  upon  oath ;  and  mail  try  the 
merits  of  the  return,  or  election,  or  both  -, 
and  fhall  determine,  by  a  majority  of  voice- 
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of  the  faid  felect  Committee,  whether  the 
petitioners  or  the  fitting  members,  or  either 
of  them,  be  duly  returned  or  elected,  or 
whether  the  election  be  void;  which  de- 
termination {hall  be  final  between  the  par- 
ties to  all  intents  and  purpofes  :  and  the 
Houfe,  on  being  informed  thereof  by  the 
Chairman  of  the  faid  feled  Committee,  mall 
order  the  fame  to  be  entered  in  their  Jour- 
nals, and  give  the  neceffary  directions  for 
confirming  or  altering  the  return,  or  for 
the  ilfuing  a  new  writ  for  a  new  election, 
or  for  carrying  the  faid  determination  into 
execution,  as  the  cafe  may  require. 

19,  And  be  it  further  enacted,  That  the 
faid  felect  Committee  {hall  fit  every  day 
(Sunday  and  Chriftmas  day  only  excepted) 
and  {hall  never  adjourn  for  a  longer  time 
than  twenty-four  hours,  unlefs  a  Sunday  or 
Chriftmas  day  intervene,  without  leave 
firft  obtained  from  the  Houfe,  upon  mo- 
tion, and  fpecial  caufe  affigned  for  a  longer 
adjournment  j  and  in  cafe  the  Houfe  fhall 
be  fitting  at  the  time  to  which  the  faid 
C  c  3  fclcft 
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felect  Committee  is  adjourned,  then  the 
bufirefs  of  the  Houfe  {hall  be  flayed,  and  a 
motion  fhall  be  made  for  a  further  adjourn- 
ment, for  any  time,  to  be  fixed  by  the 
Houfe,  not  exceeding  twenty-four  hours, 
unlefs  a  Sunday  or  Chriftmas  day  intervene. 

20.  And    be    it    further   enabled,    That 
where  the  time  prefcribed  by  this   aft  for 
the    meeting,    fitting,    or   adjournment    of 
the   faid  felect  Committee,  fhall,    by   the 
intervention  of  a  Sunday  or  Chriftmas  day, 
exceed  twenty-four   hours,    fuch  meeting, 
fitting,   or    adjournment,    fhall  be   within 
twenty-four  hours  from   the   time  of  ap- 
pointing or   fixing  the  fame,  exclufive  of 
fuch  Sunday  or  Chriftmas  day. 

21.  And  be  it  further  enacted,  That  no 
member  of  the  faid  felect:  Committee  fhall 
be   allowed  to   abfent    himfelf   from    the 
fame,    without   leave    obtained    from   the 
Houfe,  or  an  excufe  allowed  by  the  Houfe 
at    the  next    fitting   thereof,    on    fpecial 
caufe  fhewn   and  verified  upon  oath ;    and 
the  faid  felect  Committee  fhall  never  fit, 

until 
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until  all  the  members  to  whom  fuch  leave 
has  not  been  granted,  nor  excufe  allowed, 
are  met  -,  and  in  cafe  they  fhall  not  all 
meet  within  one  hour  after  the  time  to 
which  the  faid  felect  Committee  (hall 
have  been  adjourned,  a  farther  adjourn- 
ment fhall  be  made  in  the  manner  as  be- 
fore directed,  and  reported,  with  the  caufe 
thereof,  to  the  Houfe. 

22.  And  be  it  further  enacted,  That  the 
Chairman  of  the^  faid  felect  Committee 
fhall,  at  the  next  meeting  of  the  Houfe, 
always  report  the  name  of  every  member 
thereof  who  fhall  have  been  abient  there- 
from without  fuch  leave  or  excufe  as  a- 
forefaid ;  and  fuch  member  (hall  be  di- 
rected to  attend  the  Houfe  at  the  next 
fitting  thereof,  and  fhall  then  be  crdered 
to  be  taken  into  the  cuftody  of  the  fer- 
jeant  at  arms  attending  the  Houfe,  for 
fuch  neglect  of  his  duty,  and  otherwife 
punifhed  or  cenfured  at  the  difcretion  of 
the  Houfe  j  unlefs  it  fhall  appear  to  the 
Houfe,  by  fafts  fpecially  dated  and  veri- 
C  c  4  fied 
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fied  upon  oath,  that  fuch  member  was,  by 
a  fudden  accident,  or  by  neceffity,  pre- 
vented from  attending  the  faid  felect  Com- 
mittee. 

23.  And  be  it  further  enabled,  that  if 
more  than  two  members  of  the  faid  felect 
Committee    (hall   on   any   account  be   ab- 
fent  therefrom,  the  faid    felect   Committee 
fhall  adjourn  in  the   manner  herein  before 
directed  j  and  fo  from  time  to  time,  until 
thirteen  members  are  aflembled. 

24.  And  be  it  further  enacted,  That  in 
cafe  the  number   of  members  able  to   at- 
tend the, laid  felecl:   Committee  mall,  by 
death    or    otherwife,    be    unavoidably  re- 
duced to  lefs   than   thirteen,  and  fhall    fo 
continue    for  the    fpace    of   three     fitting 
days,  the  faid    feleft   Committee    mall  be 
difTolved,   and  another    chofen   to   try   and 
determine  the  matter  of  fuch   petition  in 
manner  aforefaid ;    and    all     the   proceed- 
ings  of  the  faid  former  felecl   Committee 
fnall  be  void  and  of  no  effedt. 

*  25.  And 
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25.  And  be  it  further  enacted,  That  if 
the  faid   felecl:  Committee  (hall  come   t0 
any  refolution  other  than  the  determination 
above  mentioned,  they  {hall,  if  they  think 
proper,  report  the  fame  to  the  Houfe  for 
their  opinion,  at  the  fame   time   that  the 
Chairman  of  the  faid  felecl:  Committee  mall 
inform  the  Houfe  of  fuch  determination  ; 
and    the  Houfe  may  confirm  or  difagree 
with  fuch  refolution,  and  make  fuch  orders 
thereon,  as  to  them  (hall  feem  proper. 

26.  Provided  always,  That  if  any  perfon 
fummoned  by  the   faid  felecl:  Committee^ 
fhall  difobey  fuch  fummons;  or  if  any  wit- 
nefs    before   fuch  felecl:   Committee   fliall 
prevaricate,  or  (hall  otherwife  misbehave  in 
giving,   or  refilling  to  give  evidence  -,  the 
Chairman  of  the  faid  felecl:  Committee,  by 
their   direction,  may  at  any  time,  during 
the  courfe  of  their  proceedings,  report  the 
fame  to  the  Houfe,  for  the  interpofition  of 
their  authority  or  cenfure,  as  the  cafe  (hall 
require. 

27.  And 
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27.  And   be   it   further   enacted,    That 
whenever  the  faid  felect  Committee  {hall 
think   it    neceflary    to  deliberate    among'ft 
themfelves,  upon  any  queftion  which  (hall 
arife  in  the  courfe  of  the  trial,  or  upon  the 
determination  thereof,  or  upon  any  refolu- 
tion  concerning  the  matter  of  the  petition 
referred  to  them  as  aforefaid  ;  as  foonas  the 
faid  felect  Committee  (ball  have  heard  the 
evidence  and  counfel  on  both  fides  relative 
thereunto,  the   room  or  place  where  they 
fhallfit  fhall  be  cleared,  if  they  (hall  think 
proper,    while   the   members    of  the   faid 
feledl  Committee  confider  thereof;  and  all 
fuch  queflions,  as  well  as  fuch  determina- 
tion and  all  other  refolutions,   fhall  be  by 
a  majority  of  voices ;  and  if  the  voices  fhall 
be  equal,  the  Chairman  fhall  have  a  calling 
voice. 

28.  Provided  always,  That  no  fuch  de- 
termination as  aforefaid  fhall  be  made,   nor 
any  queftion   be  propofed,  unlefs   thirteen 
members  fhall  be  prefent ;  and  no  member 
(hall  have  a  vote  on  fuch  determination,  or 

any 
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any  other  queftion  or  refolution,  who  has 
not  attended  during  every  fitting  of  the  faid 
feleft  Committee. 

29.  And  be  it  further  enadled,  That  the 
oaths, by  this  act  directed  to  be  taken  in  the 
Houfe,  fhall  be  adminiftered  by  the  faid 
clerk  or  clerk  afliflant,  in  the  fame  manner 
as  the  oaths  of  allegiance  and  fupremacy 
are  adminiftered  in  the  Houfe  of  Commons ; 
and  that  the  oaths  by  this  act  directed  to  be 
taken  before  the  faid  feledt  Committee,  mall 
be  adminiftered  by  the  clerk  attending  the 
faid  felect  Committee ;  and  that  all  per- 
fons  who  (hall  be  guilty  of  wilful  and 
corrupt  perjury  in  any  evidence  which 
they  fhall  give  before  the  Houfe,  or  the 
faid  felect  Committee,  in  confequence  of 
the  oath  which  they  mall  have  taken  by 
the  direction  of  this  aft,  mall,  on  conviction 
thereof,  incur  and  fuffer  the  like  pains  and 
penalties  to  which  any  other  perfon,  con- 
victed of  wilful  and  corrupt  perjury,  is 
liable  by  the  laws  and  ftatutes  of  this 
realm. 

30.  And 
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30.  And  be  it  further  enabled,  That 
this  Aft  (hall  continue  in  force  feven  years, 
and  till  the  end  of  the  feffion  of  Parliament 
next  after  the  expiration  of  the  faid  feven 
years,  and  no  longer. 

Statute  ii  GEORGE  III.  Cap.  42. 

An  A5l  to  explain  and  amend  an  A5l,  made 
in  the  loft  Seffion  of  Parliament,  intituled, 
An  Aft  to  regulate  the  trials  of  contro- 
verted Elections  ,  or  Returns,  of  Members 
toferve  in  Parliament. 


an  acl  was  patted  in 
the  laft  feffion  of  Parliament,  in- 
tituled, An  ac~l  to  regulate  the  trials  of 
controverted  elections,  or  returns  of  mem- 
bers to  ferve  in  Parliament  :  And  whereas 
further  provifions  may  be  necefTary  to  pre- 
vent all  obstructions  and  difficulties,  which 
in  certain  cafes  may  arife  in  the  execution 
of  the  faid  ad  ;  be  it  therefore  enacted  by 
the  King's,  mofl  excellent  Majefty,  by  and 

with, 
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with  the  advice  and  confent  of  the  Lords 
fpiritual  and  temporal,  and  Commons,  in 
this  prefent  Parliament  aflembled,  and  by 
the  authority  of  the  fame,  That  from  and 
after  the  patting  of  this  aft,  if  feveral 
parties,  on  diftinft  interefts  or  grounds  of 
complaint,  fhall  prefent  feparate  petitions, 
complaining  of  an  undue  eleftion,  or  return 
of  a  member  or  members  to  ferve  in  Par- 
liament, the  fame  notices  and  orders  fhall 
be  given  to  all  fuch  parties,  or  their  're- 
fpeftive  agents,  as  by  the  faid  aft  are 
direfted  to  be  given  to  the  fitting  members, 
or  the  petitioners  therein  mentioned,  or 
their  refpeftive  agents. 

2.  And  be  it  further  enafted,  That  the 
claufe  in  the  faid  aft  which  provides,  that 
no  petition  (hall  be  taken  into  confederation 
within  fourteen  days  after  the  appoint- 
ment of  the  Committee  of  privileges,  be 
repealed  ;  and  that  from  henceforth  no  pe- 
tition, complaining  of  an  undue  election, 
or  return  of  a  member  or  members  to  ferve 
in  Parliament,  fhall  be  taken  into  confider- 
ation 
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ation  within  fourteen  days  after  the  com- 
mencement of  the  fefiion  of  Parliament  in 
which  it  is  prefented,  nor  within  four- 
teen days  after  the  return  to  which  it 
relates,  (hall  be  brought  into  the  office  of 
the  clerk  of  the  Crown. 

3.  And  be  it  further  enaded,    That  if 
at  the   time   of  drawing  by  lot  the  names  ' 
of  the  members,  in  manner  prefcribed  by 
the   faid    aft,    the   number   of  forty-nine 
members,  not  fet  afide  nor  excufed,  cannot 
be  com  pleated,    the  Houfe  mall  proceed 
in  the  manner  they  are  directed  by  the  faid 
acl  to  proceed,  in  cafe  there  be  lefs  than 
one  hundred  members  prefent  at  the  time 
therein  prefcribed  for  counting  the  Houfe ; 
and  fo,  from  day  to  day,  as  often   as  the 
cafe  (hall  happen. 

4.  And  be  it  further  enadted,  That  on 
the  day  appointed  for  taking  any  petition, 
complaining  of  an  undue  election,  or  re- 
turn of  a  member  or  members  to  ferve  in 
Parliament,  into  confederation,   the  Houfe 
fhall  not  proceed   to  any    other   bufinefs 

what- 
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whatfoever,  except  the  fwearing  of  mem- 
bers, previous  to  the  reading  of  the  order 
of  the  day  for  that  purpofe. 

5.  And    be   it  further  enafted,  That  if 
the   feledl   Committee   fhall  have  occalion 
to  apply  or  report  to  the  Houfe,  in  relation 
to  adjournment    of    the  faid    feledt  Com- 
mittee, the  abfence  of  the  members  there- 
of, or  the  non-attendance  or  mifbehaviour 
of  witnefles  fummoned  to  appear,  or  ap- 
pearing before  them,  and  the  Houfe  mail 
be   then   adjourned   for   more   than    three 
days,  the  faid  feled  Committee  may  alfa 
adjourn  to  the  day  appointed  for  the  meet- 
ing of  the  Houfe. 

6.  And  be  it  further  enabled,  That  if  on 
a  complaint  by  petition  of  an  undue  elec- 
tion or  return,    there  mall  be  more  than 
two  parties  before  the  Houfe,  on  diftindt 
intereft,  or  complaining  or  complained  of 
upon  different  grounds,  whofe  right  to  be 
elected  or  returned  may  be  affected  by  the 
determination  of  the  faid  felefl  Committee, 
each  of  the  faid  parties  {hall  fucceflively 

ftrike 
3 


400       APPENDIX. 

ftrike  off  a  member  from  the  forty-nirti' 
members  to  be  chofen  by  lot,  until  the 
faid  number  be  reduced  to  thirteen,  in  the 
fame  manner  as  by  the  faid  act  is  directed 
for  the  ftriking  off  a  member  alternately 
by  the  parties  therein  mentioned  j  and  the 
lifts  of  the  forty-nine  members  chofen  by 
lot  fhall,  for  this  purpofe,  be  given  to  all 
the  faid  parties,  and  the  order  in  which 
the  faid  parties  fhall  fo  ftrike  off  the  faid 
members  mall  be  determined  by  lot  after 
they  are  withdrawn  from  the  bar,  and  in 
fuch  cafe,  neither  of  the  faid  parties  (there 
being  more  than  two)  mall  be  permitted  to 
name  a  member  to  be  added  to  the  mem* 
bers  fo  drawn  by  lot  as  aforefaid  ;  but  that 
as  foon  as  the  lift  of  thirteen  members  fhall 
be  returned  by  the  parties  to  the  Houfe, 
fuch  thirteen  members  fhall  immediately 
withdraw,  and  fhall  by  themfelves  chufe 
two  members  then  prefent  in  the  Houfe, 
whofe  names  fhall  not  have  been  drawn, 
to  be  added  to  the  faid  thirteen  members ; 
and  fhall,  within  one  hour  from  the  time 

of 
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of  their  Withdrawing,  report  the  names 
of  fuch  two  members  to  the  Houfe;  which 
two  members  mall  be  liable  to  be  fet  afide 
on  the  like  objections,  for  which  nomi- 
nees may  be  fet  afide  by  virtue  of  the  faid 
act :  And  in  cafe  fach  two  members,  or 
either  of  them,  mall  be  fet  afide  for  any 
of  the  caufes  aforefaid,  then  the  faid 
thirteen  members  mall  chufe  one  or  two 
other  members,  as  the  cafe  mail  require, 
until  two  members  are  chofen,  againft 
whom  none  of  the  objections  to  nominees 
mentioned  in  the  faid  act  mall  be  taken 
and  allowed ;  and  that  the  names  of  fuch 
two  members  mall  be  then  added  to  the 
faid  lift  of  thirteen  members ;  and  all  the 
faid  fifteen  members  mall  be  fworn  at  the 
table,  and  they  mail  be  the  felect  Com- 
mittee appointed  for  the  purpofes  exprefled 
in  this  and  the  faid  former  act. 

7.  And  be  it  further  enacted,  That 
where  the  faid  nominees  arc  by  this  adt 
directed  to  be  named  by  the  faid  thirteen 
members,  no  member  prefent  at  the  time 

VOL.  IV.  D  d  of 
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of  the  ballot  (hall  depart  from  the  Houfe 
until  the  time  for  the  meeting  of  the  faid 
felect  Committee  (hall  be  fixed. 


Statute  14  GEORGE  III.  Cap.  15. 

An  A5l  for  making  perpetual  Two  Afts, 
pajjed  in  the  Tenth  and  Eleventh  Tears 
of  the  Reign  of  His  prefent  Majejly^  for 
regulating  the  Trials  of  controverted 
E/effions,  or  Returns,  of  Members  toferve 
in  Parliament. 

I.  ^TH  ERE  AS  an  aft  patted  in  the 
tenth  year  of  the  reign  of  his  pre- 
fent Majefty,  intituled,  An  act  to  regulate 
the  Trials  of  controverted  Elections,  or 
Returns  of  Members  to  ferve  in  Parliament, 
which  act  was  made  to  continue  for  a  li- 
mited time  only  :  And  whereas  another 
act  pafled  in  the  eleventh  year  of  the 
reign  of  his  faid  Majefty,  intituled,  An  act 
to  explain  and  amend  an  act,  made  in  the 
4  laft 


APPENDIX.  403 

laft  fefiion  of  Parliament,  intituled,  An 
act  to  regulate  the  Trials  of  controverted 
Elections,  or  Returns  of  Members  to  ferve 
in  Parliament:  And  whereas  the  provi- 
fions  of  the  faid  recited  acts  are  well 
adapted  to  procure  to  the  Commons  of  this 
realm  a  free  and  impartial  trial  of  contro- 
verted elections  of  members  to  ferve  in 
Parliament,  and  have  been  found,  by  ex- 
perience, to  be  practicable' and  beneficial: 
May  it  therefore  pleafe  your  Majefty  that  it 
may  be  enacted;  and  be  it  enacted  by  the 
King's  moft  excellent  Majefty,  by  and  with 
the  advice  and  confent  of  the  Lords  fpiritual 
and  temporal,  and  Commons,  in  this  pre- 
fent  Parliament  affembled,  and  by  the 
authority  of  the  fame,  That  the  faid  recited 
acts,  pafled  in  the  tenth  and  eleventh  years 
of  his  prefent  Majefty,  (hall  be,  and  arc 
hereby  made,  perpetual. 


D  d  2  IN- 


INDEX 


TO     THE 


FOURTH      VOLUME, 


A. 

jEINGDON,    the    cafe    of  the  flier  iff   of,    in 
""  92>    93-    i°2>    103.    112.    126.    139. 


148. 
Abingdon-Court,  a  manor  in   the  borough  of  Crick- 

lade,  fubordinate  to  the  manor  of  Cricklade,   19. 
AccejTary^  not  to  be  tried,  in  general,  before  the  prin- 

cipal   is  convidted,    344,    345.  367.      Exceptions 

to  this  rule,  Ibid. 
Adjudications,  in  Scotland,  after  the  expiration  of  the 

legal  reverfion,  give  a  right  to  vote,   195.    198. 
jf/fsrfj,  Mr.  Edward,  made  a   flier  iff  to   prevent  his 

being  chofen  to  Parliament,   102. 
jlUesrations,    in  petitions,  queftions  concerning  them, 

53'  54-     143>  to  M«- 
AmbflJJkdort)  though  abfent  in  foreign  countries,  arc 

eligible  to  Parliament,   JI4. 
•dtPryfmSs*  'in   Scotland,    after    the   expiration  of  the 

legal  reverfion,  give  a  right  to  vort,   195.    198. 
Armstrong-,  V/illiam,  rclblvcd,  by  the  Houfe,  i<>  have 

been  guilty  of  lubcrnation  of  ptrjuiy,   337.     Oi'd^r 

for  the  Attorney  General   to  pro.'ccute  him,    337, 

338.     That  order  dif.harged,  365. 

D  d  3  Affig- 


INDEX. 

a  fort  of  conveyance  in  Scotland,  form  of 
one,  254,  to  258. 

Attorney  General,  obfervation  on  the  order  againft  his 
ferving  in  Parliament,  ic6,  107.  Information 
ex  ifficio  filed  by,  againft  the  four  candidates  for 
Hindon,  285,  Diftmttion  between  ex  officio  infor- 
mations and  thofe  granted  by  the  court  of  King's 
Bench,  289. 

B. 

Baillie,  of  a  fuperior,  in  Scotland,  the  manner  of  his 
delivering  feizin,  209,  2fO. 

Bart/y,  Sir  John  de,  his  fon's  cafe  as  fheriff  and 
member  of  Parliament,  114,  115. 

Bathurfly  Chailes,  Efq;  cafe  of,  as  flieriff  of  York- 
fhire,  123. 

"Btckfordi  Richard,  Efq;  acquitted  on  the  information 
againft  him  for  bribery,  286.  A  candidate  on  the 
new  eleclion  for  Hindon,  295.  His  petition  com- 
plaining that  Mr.  Smith  was  unduly  elected  on 
that  occafion,  295,  290. 

Bennety  W;lliam,  refolved,  by  the  Houfe,  to  have 
been  guilty  of  fubornation  of  perjury  at  the  laft 
ele&ion  for  Shaficfbury,  336.  Order  for  the 
Attorney  General  to  profecute  him,  337,  338. 
That  order  difcharged,  365. 

Berkjbire,  cafe  of  the  fheriff  of,  in  1775,   125. 

Beverley,  cafe  of,  in  1727,  gave  rife  to  tbe  ftatute 
againft  bribery,  291,  292. 

Bills,  depending  in  Parliament  at  the  end  of  a  feflion, 
fall  of"  courfe  to  the  ground,  279. 

Jtidtk/ltM)  Sir  William,  his  opinion  of  the  cafe  of  Sir 
Edward  Coke  as  (her iff  of  Buckinghamfhire,  119. 
That  fheriffs  are  eligible  out  of  their  jurifdic'lions, 
128.  135*136.  His  account  of  the  ftatute  of  Eliz. 
againft  perjury,  and  fubornation  of  perjury,  368, 

369- 

Bq/fmt, 


INDEX. 

Bo/1on9  cafe  of,  in  1628,  81. 

Brereton,    Owen  Salufbury,  Efq;    one  of  the  fitting 

members  in  the   fecond  cafe  of  Ivelchefter,  166. 

Determined  to  be  duly  ele&ed,    .173. 
Bribery,  queftion,  whether   the   words  <c  other  undue, 

corrupt^    and  illegal  pra£t:ces,"  contain   a   fufficient 

allegation  of  this  offence,  to  entitle  the  petitioner 

to  give  evidence   of  it,  53,    to   55,      Determined 

that  they    do,   55.     Vide    Dijabilities,    Information^ 

Oath. 
Brijlol,  when  made  a  county  corporate,  156.     The 

members   for,    called  "  milites  et  burgenfes^'   in  a 

return  of  14  Hen.  IV.  157. 
Brodie    and    others,     cafe    of  Gordon   of    Hallhead 

againft,  236,  to  238. 
Brown,  Richard,  Efoj  one  of  the  petitioners  in  the 

fecond  cafe  of  Ivelchefter,  166.     Determined  not 

duly  elected,   173. 

Burgage  tenure  boroughs,  58.  60.  63. 
Buckingham/hire,    cafe  of  the  fheriff  of,   in    1625-6, 

118,  119. 

C. 

Calais  had    a  writ  to  return  members  to  Parliament 

in  the  reign  of  Hen.  VIII.  in.     Claufe  of  Nolumus 

omitted  therein,  Ibid. 
Cahhorpe,  James,  Efq;  acquitted  on  the  information 

againft  him  for  bribery,  286. 
Cambridge/hire,  cafe  of  the  meriff  of,   in  34.  and  35 

Hen.   VIII.    115-    157,    158-     Curious  ftatute  of 

that  year  relative  to  the  knights  of  the  (hire  for 

this  county,  Ibid. 
Campbell,    Archibald,    Efq;    cafe   of  John    Stirling, 

Efq;   againft,  233.  245-   . 
Certificate  of  paupers,  when  introduced,  ^82.     Certfl 

cate  men  cannot  vote  at  Taunton,  Ibid. 

D  d  4  Cbal 


INDEX. 

Chalmers )  cafe  of  Douglas  of  Douglas  again/I,  237, 

238- 

Charter ,  a  ftatute  may  be  in  the  form  of,  154,  155. 
One  from  a  fuperior,  in  Scotland,  muft  contain  a 
precept  of  feizin,  209,  2iQ.  Queftion,  whether 
a  difpenfation,  in  a  charter,  from  toe  necefficy  of 
giving  feparate  feizin  of  difcontiguous  lands  is 
valid,  264. 

Cb'hvarth,  the  tything  of,  contiguous  to  the  borough 
of  Cricklade,  24.  35. 

^  the  (heriffof,  is  to  take  the  ancient  oath,  but 
with  the  claufe  concerning  residence  omitted,   152, 

*53- 
Child,  Mr.  cafe  of,  as  flieriffof  Warwickshire,  124, 

125.  128. 

Chyxes,  Lady,  the  cafe  of  Hilton  againft,  238. 
Cinque  Ports^  the  claufe  of  nolurnus  omitted,  at  firfr, 

in  the  writs  to  them,   109. 
Ctackmannanjljtre,    obfervauon   on  the   cafe  of,    220, 

221.    241. 

Clans  ^  in  the  Highlands  of  Scotland,  in  a  manner 
abolifhed,  204. 

Cake^  Sir  Edward,  the  cafe  of,  as  fheriffof  Bucking- 
hamfhire,  102,  103.  118,  119.  127.  137,  138. 
Entry  concerning- it  in  the  Journals,  160,  161. 
His  opinion,  that  46  Edw.  III.  is  not  a  fiatute, 
104.  Or  that  it  is  repealed  by  two  fubfequent  aiSls, 
96.  107.  His  inaccuracy  as  an  antiquarian, 
162. 

Committee,  the  day  for  ballotting  for  one  adjourned, 
the  Houfe  not  being  complete,  2.  Obiervations  on 
the  authority  which  the  decifions  of  Committees 
on  the  right  of  election  in  maiden  boroughs  ought 
to  have,  78,  to  80.  Doctrine  of  the  Committees 
of  election  in  the  reigns  of  Jac.  I.  and  Car.  1.  con- 
cerning the  right  of  election  by  prefcription,  8r. 

CcmjniJJiciner  of  the  {hire,  the  name  given  to  members 
for  counties  in  Scotland,  203.  219, 
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Common  recoveries  rot  be  invalidated,  though  con- 
trived to  evade  an  act  of  Parliament,  141. 

Commons,  forty  members  neceflary  to  confiitute  a  Houfe 
of,  170.  282.  Queftion  concerning  their  jurifdic- 
tion  with  regard  to  the  votes  of  freeholders  in  Scot- 
land, 220,  22 J. 

Copyholders,  of  houfes  in  Cricklade,  have  a  right  to 
vote  there,  65. 

Corn-wall,  cafe  of  the  (heriffof  in  1597,  116. 

Corrupt  prafticts,  alleged  in  a  petition,  entitle  the  pe- 
titioner to  give  evidence  of  bribery,  55. 

Counties  corporate,  obfervations  on  the  right  of  free- 
holders to  vote  there,  82,  83. 

Court,  vide  Freeholders^  King1!,  Bench,  ScJJion. 

Covert,  Sir  Walter,  the  cafe  of,  as  fheriff  of  Suffex, 
116.  159. 

Craig*  his  doctrine  concerning  wadfets,  230. 

Cricklade,  the  fecond  CASE  of,  3,  1083.  Agreement 
relative  to  the  right  of  election  there  in  1689,  12, 
13;  in  1695-6,  13;  in  1685,  78.  Right  of  elec- 
tion there,  14,  15.  Refolution  of  the  Committee 
on  the  right  of  election  there,  65,  66.  Conftitu- 
tion  of  the  borough  of  Cricklade,  19,  20.  Quef- 
tion  concerning  its  boundaries,  15,  16.  20,  1037. 
56,  57.  59,  6c.  Determination  thereof  by  the 
Committee,  t6.  Queftion  whether  new,  or  only  an- 
cient houfes  give  a  right  to  vote  there,  15,  16. 
3/,  1042.  57,  58.  60,  61.  63,64.  Determina- 
tion thereof  by  the  Committee,  65.  Queftion  con- 
cerning the  kind  of  leafcs  which  give  a  right  to  vote 
there,  15,  16.  Determination  thereof  by  the  Com- 
mittee, 65.  Queftion  concerning  the  refidence  ne- 
cefTary  to  vote  there,  15,  16.  45,  1052.  58,  59. 
61,  1063,  64,  65.  Determination  thereof  by  the 
Commit  lee,  6-,,  "65.  Cricklade  once  a  populous 
and  cxcenftve  place,  40.  Cafe  of  in  1685,  78. 
e*  Mr.  cafe  of,  as  flieriff  of  Oxfordshire,  121. 

162. 

Cunning- 
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Cnr.ningbtm,  cafe  of  Galbraith  againfl,  232,  233. 
245. 

Cupar^  the  county  town  of  the  (hire  of  Fife  in  Scot- 
land, 179. 

D. 

Dallas ,  the  form  of  a  proper  wadfet  in  his  book  of 
Styles,  208. 

Dalrymple,  Hugh,  Efq;  of  Foidell,  the  cafe  of,  181, 
to  250.  Decifion  of  the  Committee  upon  it.  259, 
260.  A  queftion  agitated  in  the  court  of  feflion 
with  regard  to  it,  261,  to  263. 

Dalton,  the  flieriff's  oath  in  this  author  different 
from  that  in  the  Regifter,  151. 

Debtor  and  creditor,  queftion  whether  neceflary  to 
conftitute  a  wadfet,  206,  to  209.  227,  to  230. 
242,  244. 

Declaration^  in  an  a&ion  of  trefpafs,  words  of  courfe 
in,  54. 

Deed,  if  one  is  produced  at  a  poll  to  fubftantiate  a 
vote,  it  muft  alfo  be  produced  before  the  Commit- 
tee to  fubftantiate  fuch  vote,  72.  The  execution 
of  a  deed  may  be  proved,  by  a  witnefs  who  did 
not  fubfcribe  the  deed  at  the  time  of  the  execution, 
72  to  75. 

Der  by/hi' e9  cafe  of  the  (herifF  of,  in  1601,  117;  in 
1710,  123. 

Determination^  (laft)  of  the  Houfe  of  Commons,  rea- 
fon  why  they  were  made  final,  79.  Ought  regu- 
larly to  be  read  in  all  cafes,  91,  92.  Determina- 
tions of  Committees  relative  to  maiden  borough?, 
Vide  Committee. 

Dcwar,  John,  Efq;  petitioner  in  the  fecond  cafe  of 
Cricklade  during  the  firft  feflion,  4.  Renews 
his  petition  in  the  fecond  feflion,  ibid.  Does 
not  appear,  by  himfelf,  or  any  counfel  or  agent,  on 
the  day  appointed  for  taking  his  petition  and  two 

petitions 
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petitions  of  the  voters  into  confideration,  4,  5, 
Proceedings  in  the  Houfe  thereupon,  5,  toy.  The 
Committee  not  fworn  to  try  his  petition,  7.  De- 
termined to  be  duly  elected,  77. 

D'Evues,  Sir  Simonds,  his  opinion  that  fheriffs  are 
only  ineligible  within  their  own  bailiwicks,  101. 
His  obfervations  on  the  cafe  of  Sir  A.  Nowell,  and 
St.  Paul,  117. 

DifabilitieSj   "vide  Incapacities. 

Difp'oJttitHy  a  fpecies  'of  conveyance  in  the,  law  of 
Scotland,  form  of  one,  186,  to  193. 

Douglas  of  Douglas,  cafe  of,  againft-  Chalmers,  237, 
238. 

Dunbartonjhire^  cafe  of,  in  1724-5,  241,  24.2,  249. 

Durham  county,  cafe  of  the  hereditary  fheriff  of,  in 
1614,  103.  118. 

Dymock,  Sir  Edward,  the  cafe  of,  as  (h.eriff  of  Lin- 
colnfhire,  115. 


Elefiion,  the  right  of,  in  a  maiden  borough,  never 
brought  in  queftion  before  the  new  judicature  till 
the  fecond  cafe  of  Cricklade,  18.  80.  Obferva- 
tions on  the  right  of  election  by  prefcription  2c, 
to  83.  On  the  authority  of  the  decifions  of  Com- 
mittees relative  to  maiden  boroughs,  78.  to  80. 
Hiflory  of  the  judicature  for  deciding  on  matters 
of  eleftion  in  Scotland,  219,  220. 

-£7<?,#;<j«-meeting  for  the  county  of  Fife,  account  of 
the  proceedings  there,  180,  to  185.  251,  to  253. 
Vidt  Freeholder s. 

Electors,  vide  footers. 

Eligibility,  of  flierifF",  queftion  concerning,  92,  to 
143.  Fide  Sber'i/. 

Elliot, 


INDEX. 

Elliot,  Sir  John,  a  joint  information  againft  him  and 
others,  in  the  Star-chamber,  163.  Information 
againft  him  in  the  King's  Bench,  ibid. 

Evidence^  queftions  of,  67,  to  76.  Queftion  if  pa- 
role evidence  of  a  poll  may  be  given  without 
proving  the  poll  to  have  been  loft,  67,  68.  Held 
that  it  may,  68.  Parole  evidence  of  a  deed  not 
fufficient,  nor  admiflible  to  fubftantiate  a  vote,  un- 
lefs  the  deed  be  unduly  withheld,  or  loft,  70. 
Queftion  whether  the  Houfe  of  Commons  ought 
to  orcitr  profecutions,  in  confequence  of  the  reports 
of  Committees,  without  hearing  evidence  for  and 
againft  the  charge  at  their  own  bar,  307,  to  309. 


F. 

Feudal  law,  the  forms  of,  ftill  obferved  in  the  con- 
veyance of  lands  in  Scotland,  212. 

Fiar^  who,  in  the  law  of  Scotland,  237. 

Fife-)  CASE  of  the  county  of,  179,  to  265.  Obfer- 
vations  on  the  votes  carved  out  of  Lord  Fife's  ef- 
tate,  239,  240.  245. 

Fine,  of  2000  marks,  impofed  by  the  court  of  Star- 
chamber  on  Walter  Longe  for  not  refiding  in  his 
county  when  (heriff,  120.  163,  164.  Of  IOQO 
merks  impofed  by  the  court  of  King's  Bench,  on 
Mr.  Smith  and  Mr.  Hollis,  for  bribery,  292.  Of 
40  /.,  part  of  the  punifhment  for  perjury,  under  the 
Itatute  of  Eliz.  346.  Of  20  /.,  part  of  the  punifh- 
ment for  fubornation  of  perjury,  under  the  fame 
ftatute,  ibid. 

FleetwMd,  Sir  William,  made  a  fheriff  to  prevent  his 
being  chofen  to  Parliament,  102. 

Fleming^  John,  Efq;  fitting  member  in  the  cafe  of 
Southampton,  86.  Determined  to  be  duly  elected, 
149. 

Frecbevilltt 
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Peter,  Efq;  cafe  of  as  knight  of  the  {hire 
tor  Derby,   117. 

Freeholders  of  houfes  in  Cricklade  have  a  right  to 
vote  there,  65,  66.  Queftion  whether  freeholders 
who  were  prefent  at  the  election-meeting  can  take 
an  objection  in  the  court  of  ieflion  to  a  voter's  title, 
which  was  not  taken  at  the  meeting,  222,  223. 
264,  265.  Freeholders  court  in  Scotland,  their 
jurifdiftion  concerning  the  right  of  voting  for 
counties  eftabiifhed  in  1681,  219.  15  days  notice 
muft  be  given  of  any  complaint  againft  proceed- 
ings there,  223. 


G. 

Gaibraitk,  cafe  of,  againft  Cunningham,  232,  233. 
245. 

Coed,  John,  refolved,  by  the  Houfe,  to  have  been 
guilty  of  fubornation  of  perjury  at  the  laft  elec- 
tion for  Shaftefbury,  336.  Order  for  the  Attorney 
General  to  profecute  him,  337,  338.  That  or- 
der difcharged,  365. 

Gordon,  of  Hallhead,  cafe  of,  againft  Brodie,  and 
others,  236,  to  238. 

Grant,  a  ftatute  may  be  in  the  form  of  one,  154.. 

Greenvill,  Bernard,  the  cafe  of,  as  fluriff  oi  Corn- 
wall, 116. 


H. 

Hamilton,  James,  cafe  of,  246,  247.  249. 

Hannam,  Thomas,  refolved,  by  the  Houfe,  to  have 
been  guilty  of  fubornation  of  perjury  at  the  laft 
ekftion  for  Shaftcfoury,  336.  Order  for  the  At- 
torney 
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torney  General  to  profecute  him,  337,  338.  That 

order  discharged,  365. 
Harpxr,  Mr.  the  cafe   of,    as  fheriff  of  Derbyshire, 

123. 
Hatcher^  Mr.  the  cafe  of,  as  fheriff  of  Lincoln/hire, 

121,    122,    I2J.     126.    139. 

Hawkins,  his  opinion  concenaing  the  punifhment  for 
inciting  to  perjury,  317,  318.  That  the  accefTary 
cannot  be  tried  before  the  conviction  of  the  princi- 
pal, 367. 

Henderfon,  John,  Efq;  petitioner  in  the  cafe  of  Fife, 
178.  Determined  not  duly  elected,  260. 

Heritable  bonds,  now  the  common  Security  for  money 
in  Scotland,  202. 

Heydon,  or  Haydon,  cafe  of  the  King  againft,  289, 
290. 

Hilton,  cafe  of,  againft  Lady  Chynes,  238. 

Hindon,  SUPPLEMENT  to  the  cafe  of,  271,  to  328. 
Bill  with  regard  to,  brought  in,  273.  Proceed- 
ings thereupon,  273,  to  279.  Thrown  out,  279. 

HiJJorians,  their  inaccuracy  with  regard  to  events 
which  turn  on  queftions  of -law,  162. 

Holli*)  Mr.  a  joint  information  againft  him  and 
others,  in  the  Star-chamber,  163.  Information 
.  againft  him  in  the  court  of  King's  Bench,  ibid. 

Hollis,  Thomas  Brand,  Efq;  convicted  of  bribery  on 
the  information  againft  him,  286.  His  fentence, 
292.  Difcharged  from  the  King's  Bench  prifon, 

293- 

Haufc  of  Commons  and  Peers.     Vide  Commons,  Peers. 

Hume,  a  miftake  in  his  account  of  the  {heriffs  ap- 
pointed in  the  beginning  of  the  reign  of  Car.  I.  162. 

I. 

Jtfferiei  cafe,  153,  154. 

Impignoration  of  land,  a  wadfet  defined  to  be,  206. 

Imprifonmsnl 
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Imprifonment  for  debt,  not  founded  on  any  ftatute, 
141. 

Incapacities,  introduced  by  the  ftatute  of  2  Geo.  II. 
cap.  24.  are  incurred  on  a  conviction  for  bribery 
at  common  law,  294,  295. 

Infeftment,  feparate,  muft,  by  the  law  of  Scotland,  be 
given  for  difcontiguous  lands,  236.  Vide  Charter. 

Information,  for  bribery  at  common  law,  a  conviction 
on  one,  is  followed  by  the  ftatutory  incapacities, 
294,  295.  Copy  of  the  record  of  one,  filed  by 
the  Attorney  General,  againft  Richard  Smith,  Efq; 
297,  to  328.  Vide  King's  Bench,  Star  Chamber. 

Injlrument  of  feizin  in  Scotland,  what  it  is,  explained, 
210.  Queftion  concerning  a  blunder  in  one,  209, 
10213.  234,  10240.  To  take  injlruments  in  the 
hands  of  a  perfon,  an  exprefiion  in  the  law  of  Scot- 
land, 210. 

Interlocutor,  of  the  court  of  feffion,  in  the  cafe  of 
Dairy mple  of  Fordell,  217. 

Jones,  Inigo,  William,  Efq;  one  of  the  petitioners 
in  the  fecond  cafe  of  Ivelchefter,  166.  Deter- 
mined not  duly  elected,  173. 

Ivelchefter,  obfervation  on  the  cafe  of,  82.  The  fe- 
cond CASE  Of,  167,  tO  175. 

K. 

Koines,    Lord,     his    doctrine    concerning    wadfets, 

244. 
King,  cafe  of,    againft  Heydon,   289,    290.     againft 

Mead  and  Pitt,  Ibid. 
Kings    Bench,    proceedings    on    informations   there, 

againft   Sir   John   Elliot,    Mr.   Hollis,    and    Mr. 

Valentine,   163.     Judgment  of  this  court  againft 

R.  Smith,  Efq;  and  Th.  Brand  Hollis,  Efq;  292, 

293.     Inftance  where   there  were   five  judges  of 

this  court,  264. 

Knights 
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Knights  of  the  (hire,  the  difqualificanon  of  46  Euw.  lit. 
extends  only  to  them,  107.  Hive  been  chofen  by 
fr-eho'ders  of  405.  a  year  fince  the  reign  of 
Hen.  VI.  ibid. 

jL 

Lawyer*  i    obfervation    on     the    ineligibility    of     by 

4/J  Edw.  III.  106.  155. 
Leafeholders  of  houfes  for  any  term  not  lefs  than  three 

years,  although  determinate  on  lives,  refolved  to 

have  a  right  to  vote  at  Crickbde,  65,  66. 
Lji'yh,  Edward,  Efq;  the  cafe  of,  as  iheritt  of  Staf- 

fordfhtre,   115. 
Lentball,    Mr.,    reprimanded    by    the    Speaker    for 

having  fpoken  difrefpectfully   of  the  long  Parlia- 

ment, 372,  373. 
Letters  patent,    a    ftatute    may    be    in   the   form    of, 

154. 

Life  renter,  what,  in  the  l?.w  of  Scotland,  237. 
Lincolnshire^  cafe  of  the  (lierifF  of4  in  1588  9,   116; 

in  1677,  122,  123. 
Hill  ten  *  Lord   Keeper,  was   counfel   in   the   cafe  or 

W.  Longe,   154.     What  he  fays   in   his  report  of 

that    cafe,    his    argument   not    his    opinion,    ibid. 

Inaccuracies  in  that  report,   1=59. 
Livinjrftoney  cafe  of,  againft  Lord  Napier,  238,  239. 


es^  claufe  againft,  in  the  ancient  (herifT's 
oath,  {truck  out  on  the  objection  of  Sir  Edward 
Coke,  152. 

London,  cafe  of,  in  1774,  168.    171.   174,   1/5. 

Longe,  Walter,  his  cafe  as  fheriff  of  Wiltihire,  '103. 
119,  to  121.  138,  139.  Profecution  againft  him 
in  the  ftar  chamber,  119,  to  121.  138.  Fine  or" 
2000  merks  impofed  upon  him,  i/o,  5000  /. 
voted  hi.Tj  by  the  Houfe  of  Commons,  as  an  in- 
demnification, 121. 

M. 
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M. 

Sir  George,  his  defcription  of  a  wadfet, 

227.  230. 
MacUod  of  Cadboll,  cafe  ..of,  againft  Rofs  of  Prieft- 

hill,  248,  24.9.  264,  265. 
Magna    Charta,     faid,    in    the  Prince's    cafe,    to  be 

proved   to  be  an  a£t  of  Parliament,  by  implication, 

*SS- 
Mayor,  Mr.    the  cafe   of,    as    fheriff  of   Berkfhire, 

125. 
Mayor,   and   two   bailiffs,     the  returning  officer  for 

Southampton,  91. 
Mead  and    Pitt,    cafe   of  the   King    againft,    289, 

290. 
Mehill,  William,  Efq;    of  Griegfton,    the  .cafe  of, 

250,  to   259.     Decision   of  the  Committee  upon 

it,  259,  260, 
Members  of  the  Houfe  of  Commons,  40  neceffary  to 

to  make  a  Houfe,  170.  282. 
Mertfald,  Mathew,    refolved,  by  the  Houfe,  to  have 

been  guilty  of  fubornation  of  perjury  at  the  laft 

cledlion    for    Sbaftefbury,    337.      Order   for    the 

Attorney  General  to    profecute   him,    337,    338. 

That  order  difcharged,  365. 
Milites,  the  two  members  for  Briftol  fo  called,  in  an 

ancient  return,  156,  157. 
Minors,  many  inftances  of  their  fitting  in  Parliament, 

although  ineligible  by  law,  136. 
Montagu,    Lord  Charles,    candidate  in  the  cafe   of 

Southampton,  86.     Determined  not  duly  elected, 

149. 

Month,  in  law,  a  lunar  month,  293* 
Mortimer,    Hans     Wintrop,     Efq;    action     brought 

by  him  againft  Mr.  Sykes  for  26  ads  of  bribery, 

366.     A  verdi£  in  his  favour  for  n,ooo/.  ibid.  ^ 
Munro,  cfCulcairn,  cafe  of,  230,  10232.  245. 

Voi.1V.  EC  N. 
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N. 

Napier,  Lord,  cafe  of  Livingftone  againft,  238, 
2  9.  248. 

New  Shoreham,  the  right  of  election  there  altered  by 
ftatute,  280. 

Nin,  Sir  George,  a  perfon  of  that  name  faid  to  Have 
fat  in  Parliament  while  fheriff,  116.  159.  No 
fucn  perfon  in  Willis's  lifts,  158. 

Nolumus}  the  words  of  the  claufe  of,  in  the  writ  of 
election,  89,  90.  Its  hiftory,  97.  109,  to  112. 
130,  131.  160,  161.  Obfervations  on  its  autho- 
rity, 97.  101.  in,  112.  128,  129,  130,  131,  132. 
*35>  J3°'  14°>  I4I<  Queftion,  whether  the 
omifTion  of  it  in  the  precept  fhall  avoid  an  election, 
143,  to  147.  Omitted  in  feveral  ancient  writs  for 
Briftol,  the  Cinque  Ports,  and  Calais,  109,  to  in. 
161. 

North,  Sir  Edward,  the  cafe  of,  as  fheriff  of  Cam- 
bridgeftire,  115.  157,  158. 

Notary  public,  manner  in  which  inftruments  of  feizin, 
in  Scotland,  are  drawn  up  by,  210,  211. 

Nowelly  Sir  Andrew,  cafe  of,  as  fheriff  of  Rutland- 
(htre,  1 1 6,  117. 

Nowelly  Dr.  Thomas,  vote  of  thanks  for  a  fermon 
preached  by  him  on  the  30th  of  January,  1772, 
before  the  Houfe  of  Commons,  369.  expunged 
from  the  votes,  371. 


O. 

Oakley,    Mr.   the  cafe  of,  as  fheriff  of   Shropfhire, 

122. 
Oath  of  (heriffs,  a  new  one  introduced  for  England, 

152.      Of  truft  and   pofleffion  in  Scotland,    252. 

Againft  bribery,  258.  Vide  Ckefter,  Sheriff,  Wales. 

Occafonality, 


INDEX. 

Occafeonalliy,  64. 

Ogilvie,    cafe  of,    againft   Skene   arvd   Hunter,    239. 

264. 
Order  of  the  Houfe  for   profecuting  certain  perfons 

for  Hibernation  of  perjury,  337,  338.    Difcharged, 

364»  365- 

Ordinance  of  46  Edw.  III.  againft  the  eligibility  of 
fheriffs,  queftion  whether  it  is  a  ftatute,  94,  to  96. 
103,  to  107.  131,  132.  154,  155.  161.  Inftances 
of  ftatutes  called  ordinances,  94,  to  96.  Of 
ordinances,  afterwards  made  ftatutes,  104. 

Original  writs,  cannot  be  altered  but  by  aft  of  Parlia- 
ment, in. 

Ofwald,  James  Townmend,  Efq;  fitting  member,  in 
the  cafe  of  Fife,  178.  Determined  to  be  duly 
elected,  260. 

Oxford/hire,  cafe  of  the  fherifF  of,  during  the  inter- 
regnum, 121.  161,  162. 


P. 

Palmes,  Sir  Guy,  made  a  fherifF  to  prevent  his  being 

chofen  to  Parliament,  102. 
Parliament  of  Scotland,  fhort  duration  of,  in  ancient 

times,    130.     A    court    of    common   law,    219, 

220. 
Ptrliamentum  indoftum,  or  lack-learning  Parliament, 

one  of  Hen.  IV.  fo  called,   106.  no. 
Payton,    Sheriff  of  Warwickfhire,    the  cafe   of,  93, 

94.  108. 
Peach,  Samuel,  Efq;   fitting   member   in  the  fecond 

cafe    of   Cricklade,     2.      Detei  mined     not    duly 

elefled,  77. 
Peers,  the  Houfe  of,  obfervations   on  their  decifions 

relative  to  fictitious  votes  in  Scotland,  241. 
Perjury,  punifhment  of,  at  common  lavr,   346.     By 

the  ftatute  of  5  Eliz.  cap.  9.  347.     By  the  ftatute 
E  «  2  of 


INDEX. 

of  2  Geo.  II.  cap.  25.  347  to  349.  Incitement 
to  commit,  different  from  fubornation  of,  317, 
318.  This  how  punifhable,  318. 

Petersfield,  obfervations  on  the  cafe  of,  91.   146. 

Petition,  the  Committee  not  fworn  to  try  one,  al- 
though not  withdrawn,  becaufe  nobody  appeared 
on  the  part  of  the  petitioner,  7.  Precedents  of  the 
entries  of  petitioners  in  the  votes,  7,  to  12.  Precedent 
of  a  petition,  87  to  90.  Petition  of  the  Commons  in 
13  Edw.  III.  againrt  the  election  of  Sheriff?,  94. 
109.  130.  135.  Said  not  to  be  found  in  the  Par- 
liament roll,  151.  Mentioned  in  the  Journals, 
1 60,  161.  Held  that  a  petition  cannot  be  with- 
drawn on  the  day  appointed  for  taking  it  into  con- 
fideration,  172.  A  cafe  to  the  contrary  in  i7/4> 

*74,  175- 

Philips,  Sir  Robert,  made  a  Sheriff  to  prevent  his 
being  chofen  to  Parliament,  102. 

Pillory,  perfons  convitfed  of  perjury,  or  fubornation 
of  perjury,  condemned  to,  346,  347. 

Pitt  and  Mead,  cafe  of  the  King  againft,  289, 
290. 

Poll,  parole  evidence  of  one  may  be  given  without 
proving  it  to  be  loft,  or  with-held,  68. 

Points,  queftion  concerning  the  propriety  of  a  court 
of  law  deciding  feparately  on  feparate  points  in  the 
fame  caufe,  217,  218.  224  to  226.  This  fre- 
quently pra&ifed  by  Committees,  22£,  226. 
Cafe  in  Bulftrode  on  this  head,  263,  264. 

Poole,  obfervation  on  the  cafe  of,  81. 

Pope,  William,  refolved,  by  the  Houfe,  to  have 
been  guilty  of  fubornation  of  perjury  at  the  laft 
election  for  Shaftefbury,  337.  Order  for  the 
Attorney  General  to  profecute  him,  337,  338. 
That  order  difcharged,  365. 

Prefes  of  the  court  of  freeholders  in  Scotland  has  a 
cafting  vote,  in  cafes  of  equality,  beftdes  his  own, 
180,  181. 


INDEX. 

Precept,  members  for  Southampton  chofen  by,  al- 
though a  county  corporate,  108.  None  ifiued  to 
boroughs  till  23  Hen.  VI.  156.  Of  feifin  in  Scot- 
land, 209,  210.  Manner  of  executing  it, 
210. 

Prtfcription,  right  of  eledion  by,  60,  6r.  63.  65. 
Obfervations  on  the  length  of  time  necefTary  to 
cftablifli  fuch  a  right,  80  to  83.  Doctrine  con- 
cerning it  in  the  reigns  of  Jac.  I.  and  Car.  I.  8l. 

Prefident  of  the  court  of  feffion,  or  the  judge  who 
prefides  in  his  abfence,  has  no  vote,  unlefs  when 
the  other  judges  are  equally  divided,  214. 

Princes  cafe,  in  the  eighth  part  of  Coke's  Reports, 
obfervations  upon  it,  154.,  155. 

Prynne,  his  opinion  that  there  is  no  difference  be- 
tween (tatutes  and  ordinances,  131.  Has  dif- 
covered  many  tniftakes  of  Lord  Coke,  134. 
Thinks  the  parliamentary  writ  alterable  by  the 
King,  141,  142.  His  diligence  as  an  antiquarian, 
142.  Inaccuracies  in  his  writings,  162,  163. 


Q. 

Qualifications  of  members    to    ferve   in   Parliament, 
altered  in  former  times,  by  the  King,  141,  142. 


R. 

Rapin,    inaccurate    in   his    account   of  Sir   Edward 

Coke's  cafe,   162. 
Reclaiming  petition  in  the  law  of  Scotland,  analagous 

to  a  petition  for  a  rehearing,  261. 
Redeemable  rights  to  lands  in  Scotland  deprived  of  the 

right  of  voting  by  a  (tatute  of  Queen  Anne,   105, 

196.  199,    200.     Exception  in  favour  of  adjuui- 
E  e  3  cations 


INDEX. 

catibns  and  apprifings  after  the  expiration  of  the 
legal  reverfion,  and  of  proper  wadfets,  195. 

Regtfler,  Lord,  in  Scotland,  his  ancient  authority 
with  regard  to  elections  for  counties,  219. 

RegiJIer  of  feizins   in  Scotland,  eftabliftied  in    1617, 

235- 
Requijition,  queftion  whether  a   power  of,  eflential  to 

a  wadfet,    206.    208,    209.  227,  228.  230,  231, 
232.     An  exprefs    claufe   of,    admitted  not  to  b« 
neceflary,  245. 
Re/iant,    Obfervations   on   the   fenfe    of   the    word, 

1S3*  I54- 

Refidence  of  forty  days  before  the  ele&ion  determined 
to  be  a  neceflary  qualification,  in  order  to  vote  at 
Cricklade,  66. 

Returning  Officer^  the  mayor  and  two  bailiffs  of  South- 
ampton, fa  Called,  in  the  fingular  number,  91. 
150. 

Returns^  two  curious  ancient  ones  for  Briftol,  156, 

157- 

Reverfer^  the  perfon  entitled  to  redeem  a  wadfet,  fo 
called  by  the  law  of  Scotland,  202. 

Reverfeon,  power  of  redeeming  land,  fo  called  by  the 
Jaw  of  Scotland,  229. 

Right  of  ele&ion.     Vide  EleRlon. 

Roman  encampment,  traces  of  one  in  the  borough  of 
Cricklade,  28.  32. 

Rofs  of  Priefthiil,  cafe  of  Macleod  of  Cadboll  againft, 
248,  249.  264,  265. 

RumboU,  Thomas,  Efquire,  refolved,  by  the  Houfe, 
to  have  been  guilty  of  fubornation  of  perjury  at  the 
laft  election  for  Shaftefbury,  336.  Order  for  the 
Attorney  General  to  profecute  him,  337,  338. 
Objections  to  the  refolutions  and  orders  againft 
him  and  others,  339,  to  346.  Evidence  on  which 
they  were  founded,  341,  to  343.  Petitions  of  Mr. 

Rumbold 


INDEX. 

Rumbold    againft   them,    351,    352.    363,    364. 

Order  for  profecution  difcharged,  364. 
Rutland,  cafe  of  the  Earl  of  Shrewfbury  againft  the 

Earl  of,  263,  264. 
Rutlandjbire,  cafe  of  the  flieriff  of,    in  1601.    116, 

117. 

S. 

Saint  Paul)  Saint  Poole,  Saintpole,  or  Sampal,  the 
cafe  of,  as  (heriff  of  Lincolnfhire,  116.  158,  159. 

Safe,  redeemable,  or  under  reverfion,  in  the  law  of 
Scotland,  diftinguifoed  from  a  wadfet,  184.  200. 
229. 

Sampal.  Vide  Saint  Paul. 

Scot  and  lot,  payers  of,  have  a  right  to  vote  at  South- 
ampton, 92. 

Scotland.     Vide  Eleftian,  Freeholders,  Parliament,  SeJJion. 

Security  for   a    debt,    a  wadfet   defined  to  be,    242, 

243- 
Seizin,  manner  of  giving  it  in  Scotland,  210,  211. 

Vide  Inftrument. 

Selby,  Sir  George,  the  cafe  of  as  hereditary  {heriffof 
the  county  of  Durham,  103.  118.  127.  139. 

Selden,  a  joint  information  againft  him  and  other 
members  of  Parliament,  in  the  Star-chamber, 
163. 

StJ/ion,  the  court  of,  in  Scotland,  account  of  their 
decifion  in  the  cafe  of  Dalrymple  of  Fordell,  215, 
to  217.  224  to  226.  Queftion  concerning  ttye  ex- 
tent of  their  jurifdidion  in  queftions  concerning 
the  right  to  be  on  the  freeholders' roll,  221,  to 
224.  264,  265. 

Settlement^  parochial,  59.  62.  Alleged  to  have  ex- 
ifted  in  the  time  of  the  Saxons,  65.  A  necefl'ary 
qualification  at  Ivelchefter,  82. 

Seymour,  Sir  Francis,  made  a  fherifF  to  prevent  his 
being  chofen  to  Parliament,  102, 

5  Shaftfjlury, 


1    N    D    E    £ 

Shaftejburyt  SUPPLEMENT  to  the  cafe  of,  331,  to  372. 
Bill  with  regard  to,  brought  in,  350.  Proceedings 
relative  thereto,  351.  355,  to  362.  Bill  thrown 
out,  362. 

Sbtt'ijf,  Queftion  concerning  the  eligibility  of,  92,  to 
143.  Required  to  refide  in  his  county,  99.  Ob- 
fervations  on  the  claufe  in  the  oath  for  that  purpofc, 
joo.  113.131'  Not  in  the  moft  ancient  oath,  151. 
Alterations  made  in  the  oath  in  confequence  of  the 
objections  of  Sir  Edward  Coke,  152.  A  new  oath 
introduced,  and  the  claufe  concerning  refidence 
omitted,  152,  153.  Chronological  feries  of  the 
cafes  relative  to  the  eligibility  of  (heriffs,  114,  ta 
125.  Sheriff  of  Hampshire  determined  to  be  eli- 
gible for  the  county  of  the  town  of  Southampton, 

143- 

*  .  — — ,  fpecially  conftituted,  for  delivering  feizin 
in  Scotland,  when  the  King  is  fuperior,  209,  210. 

Share/jam^  Fide  New  Sborebatn. 

Sbrrwjbury,  cafe  of  the  Earl  of,  againft  the  Earl  of 
Rutland,  263,  264. 

Shropfiire,   cafe  of  the  fheriffof,  in  1660,  122. 

Singular  fuccejjbr^  what,  in  the  law  of  Scotland,  243. 

Skene  and  Hunter,  cafe  of  Ogilvie  againft,  239.    264. 

Smith,  Richard,  Efq;  convicted  on  the  information 
for  bribery  againft  him,  286.  Chofen  again  for 
Hindoo,  288.  Judgment  of  the  court  of  King's 
Bench  againft  him,  292,  29?.  Bound  over  to  his 
good  behaviour  for  3  years,  294.  Petition  of  Mr. 
Beckiord,  complaining  of  his  fecond  election,  295, 

296.  Record  of  the  information  filed  againft  him, 

297,  to  328. 

Sontbanipta}^  CASE  ef,  87,  to  164.  A  county  in  it- 
felf,  90,  91.  Refolution  of  1735,  declaring  the 
mayor  and  two  bailiffs  to  he  the  returning  officer, 
Cfi.  Lait  determination  of  the  right  of  election 
there,  92.  Members  for,  chofen  by  precept,  108. 

iiyles,    the  fupplement   to,  a    book  of 
authority, 


INDEX. 

authority,  209.     The  defcription  there  given  of  a 
proper  wadfet,  209.  227. 

Staffordjhire,  cafe  of  the  ftieriffof,  in  1584,  115. 
Stair,  Lord,  his  do&rine  concerning  proper  wadfets, 
208,  209.  227,  228,  to  230.   242.     Prefident  of 
the  court  of  feffion  in  1681.  228. 
Star-chamber,  104.     Profecution  of  Walter  Longe  in 
that  court,   119,  to  121.  138.  163,  164.     Proceed- 
ings there  againft  Sir  John  Elliot,  Selden,  Hollis, 
Valentyne,  and  others,  163. 

Statutes,  queftion  concerning  the  difference  between 
them  and   ordinances,  94,  to  96,  104,  105.    Of 
wfidence,  repealed  by  tacit  confent,  155.     Obfer- 
vations  on  the  inaccuracy  of  one  of  5  Eliz.  cap.  o,t 
againft  perjury,  367,  to  369. 
cited  in  this  volume. 
Magna  Cbarta,   155. 
34  Edw.  I.  104. 
28  Edw.  III.  ii  and  16.  104. 
28  Edw.  III.  cap.  13.  104. 
46  Edw.  III.  94,  to  96.  98.  101. 103,  to  107; 
109. 127, 128. 131, 132. 154, 155.  160,  161, 
46  Edw.  III.  96. 
j  Ric.  II.  cap.  5.  104. 

2  Ric.  II.  cap.  7.  104. 

3  Ric.  II.  104. 

5  Ric.  II.  flat.  2.  cap.  4.  96.  107.  132,  133. 
151. 

5  Ric.  II.  flat.  2.  cap.  9.  152. 
2  Hen.  IV.  cap.  15. 152. 

4  Hen.  IV.  cap.  5.  95.  99,  100.  119, 120. 

130.  151.  153. 

7  Hen.  iV.  cap.  15.  95,  96,  107.  lie,  in. 

132*  J33- 

6  Hen.  VI.  cap.  4.  95. 

8  Hen.  VI.  cap.  7.  82. 

23  Hen.  VIII.  cap.  9.  95,  96. 
34  and  35  Hen.  VIII.  cap.  24, 115. 157,  !$»• 

Statutes, 


INDEX. 

Statutes,  cited  in  this  volume. 

i  Edw.  VI.  cap.  12.  152. 

1  Eliz.  cap.  i.  152. 

5  Eliz.  cap.  9.  346,  347.  349.  367,  to  369. 

13  and  14  Car.  11.  cap.  12.  82. 
8  and  9  Will.  III.  cap.  30.  82. 

12  Anne,  flat.  i.  cap.  6.  195,196.  199,  200. 

203. 
3  Geo.  I.  cap.  15.  §  18.  152,  153.  §  20.  152. 

2  Geo.  II.  cap.  24.   54,  55-   78,  79-  258. 

288,  289,  290.  292.  294,  295.  366. 
2  Geo.  II.  cap.  25.  §  2.  347,  to  349. 
7  Geo.  II.  cap.  16.  258. 
l6Geo.  II.  cap.  n.  181. 194.  220,  221,  222, 

223. 

18  Geo.  II.  cap.  18.  83. 

19  Geo.  II.  cap.  28.  82,  83. 

10  Geo.  III.  cap.  16.  79,  80.  170.  175.  215. 

11  Geo.  Ill,  cap.  42.  7.  §  4.  169, 170. 
II  Geo.  III.  cap.  55.  280. 

14  Geo.  III.  cap,  81.  223. 
_ Scotch. 

1469.  cap.  27.  244. 

1540,  cap.  77.  210. 

1555,  cap.  34.  210. 

1597,  caP-  276-  219. 

*6o6,  cap.  15.  210. 

1617,  cap.  16.  235. 

1661,  cap.  2.  244. 

1681.  cap.   21.  180.  198.  203.    219.   221. 

223.  228.  258. 

Stirling,  John,  Efqj  cafe  of,  againft  Archibald  Camp- 
bell, Efq;  233.  245. 

Subornation  of  perjury,  punifliment  of,  at  common 
law,  346.  Uy  the  ftatute  of  5  Eliz.  cap.  9.  346, 
347.  By  the  ftatute  of  2  Geo.  II.  cap.  25.  347, 
to  349.  Hawkins's  definition  of,  349. 
Superiority,  wadlets  o^,  formerly  unknown  in  the  law 
of  Scotland,  203.  Have  been  held  to  give  a  right 

to 


INDEX. 

to  vote,  204.  Undivided  (hares  of  the  fame  fupe- 
riority,  cannot  give  more  than  one  vote,  241. 

Sufejc,  cafe  of  the  fheriff  of,  in  1592,   Ii6. 

Sj&es,  Francis,  Efq;  refolved,  by  the  Houfe,  to  have 
been  guilty  of  fubornation  of  perjury  at  the  laft 
election  for  Shafttfbury,  336.  Order  for  the  At- 
torney General  to  profecute  him,  337,  338.  Ob- 
jection to  the  resolutions,  and  orders  againft  him  and 
others,  339,  to  346.  Evidence  on  which  they 
were  founded,  341,  to  343.  Petitions  of  Mr. 
Sykes  againft  them,  355.  364,  365.  Action 
brought  againft  him  for  bribery  by  Mr.  Mortimer, 
366.  Who  has  a  verdict  for  n,ooo/.  ibid. 


T. 


obfervation  on  the  cafe  of,  81,  82. 
Tranfportaticn,    part   of  the   punilhment   inflided  by 
2  Geo.  II.  cap.  25.  on  perjury  and   fubornation  of 
perjury,  348. 

V. 

Valentyne,  Mr.  a  joint  information  againft  him  and 
other  members  of  Parliament  in  the  Star-chamber, 
163.  Information  againft  him  in  the  King's  Bench. 
Ibid. 

Voters.  One  who  has  a  certain  qualification  to  vc 
may  be  a  witnefs  concerning  the  right  of  others 
claiming  under  another  fort  of  qualification,  69. 
Cannot  be  a  witnefs  to  prove  the  right  of  one 
claiming  under  the  fame  qualification  wich  him- 
felf,  76. 

Votes,  given  for  an  ineligible  perfon,  under  what  cir- 
cumftances  they  are  thrown  away,  147. 

W. 


INDEX, 

W. 

proper,  gives  a  right  to  vote  in  Scotland, 
195.  198.  200.  Origin  and  hiftory  of  wadfets, 
20  1,  to  204.  Diftindtion  between  a  proper  and 
improper  wadfet,  201,  202. 

Wales*  the   fheriffs  of^  to  take  the  ancient  oath  but 
with  the  claufe  concerning  refidence  omitted,  152, 


cafe  of  the  fheriff  of,  in  the  reign  of 
Edw.  I.  93,  94.  108.  In  1766,  124,  125.  Mif- 
take  in  vol.  i.  concerning  that  cafe,  162. 

Nathaniel,  Efq;  one  of  the  fitting  members 
in  the  fecond  cafe  of  Ivelchefter,  166.  Deter- 
mined to  be  duly  elected,  173. 

Wtntwortk)  Sir  Thomas,  made  a  fheriff  to  prevent 
his  being  chofen  to  Parliament,  102. 

Wbitekiky  Sir  Bulftrode,  his  account  of  the  doctrine 
concerning  46  Edw.  III.  in  Sir  Edward  Coke's 
cafe,  104,  105. 

Wilt/hire*  cafe  of  the  fheriffof,  in  1628,  119,  to  121. 

JVitneJ/cs.     Vide  Evidence,  Voters. 

Writ  of  election,  inftances  mentioned  by  Prynne  of 
alterations  made  in  it  by  the  King,  141.  Lord 
Coke's  opinion  that  it  cannot  be  legally  altered 
but  by  aft  of  Parliament,  iiij  112.  142.  133, 
134.  Vide  Original  Writs. 


Y. 

Yerkjhire,  cafe  of  the  flieriff  of,  in  1727,  {23. 
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